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In light of recent events, this entire edition of the Journal is dedicated to issues raised by COVID-19 from various insurance 
perspectives. Two articles provide detailed analyses of COVID-19 insurance claims, including summaries of recent case law 
addressing such claims, coverage issues that those claims raise, and consideration of policies that may provide coverage. We 
have included articles from authors who represent policyholders and authors who represent insurance carriers in order to 
provide both perspectives. We have also included an article from an insurance broker discussing the types of policies that may 
be implicated and where coverage could be found in the future. Finally, this edition of the Journal includes an interesting 
analysis of the potential for jury nullification in connection with COVID-19 insurance cases prepared by an experienced 
insurance trial attorney and a trial psychologist. We hope that these articles provide guidance on insurance issues that are 
likely to be moving through the courts for years to come.

Thanks to the authors and to Managing Editor Jason McLaurin for his invaluable assistance. Thanks also to all of the 
volunteer editors for their excellent editing skills.

The Journal is always open to publishing articles relating to Texas insurance law for the benefit of the bench and bar. If you 
have an article to submit, or a proposed topic, feel free to send me an email at rebecca@shidlofskylaw.com. 

Rebecca DiMasi
Editor In Chief 

FROM THE EDITORComments
By Rebecca DiMasi

Shidlofsky Law Firm PLLC        

DISCLAIMER The Insurance Law Section of the State Bar of Texas reserves full discretion to accept or reject articles 
submitted to the Editor. Publication is not an express or implied endorsement of content on the part of the Insurance Law 
Section. 
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The Insurance Law Section has been hard at work this year on a number of projects on which we are pleased to report. 

The Section has initiated a new scholarship program: a statewide law student writing competition. We received six submissions 
for our first year of the competition and hope to significantly increase the number of entries next year. 

We have offered five webinars over the last few months, including a pro bono program on storm insurance claims, with 
attendance ranging from forty-five to over two hundred. Section members receive a discount, so be on the lookout for 
upcoming webinars. If there is a topic you would like to see or present, please let us know.

The Section is also in the process of creating a specialization in Insurance Law. The application has been drafted and we will 
soon be collecting the required signatures to present the application to the State Bar of Texas. Keep your eye out for more 
information on this effort.

Last, the Section has been working to keep us connected during this unprecedented time through “virtual happy hours,” 
which specifically seek to include our young lawyers and actively engage our newest members in our Section happenings.  

I would like to extend my sincere gratitude to the Council and Section members alike for all you do. You make this Section 
great! I look forward to the day we can meet in person again.    

Sincerely,

Pamella Hopper
Chair of the Insurance Law Section of the State Bar of Texas

FROM THE CHAIRComments
By Pamella Hopper, Chair
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By  Ernest Martin, Jr. and Natalie DuBose  With Co-Authors Storm Lineberger and Andrew Martin

PATH TO COVERAGE FOR COVID-19 LOSSES

Ernest Martin, Jr. and Natalie Dubose are in the Insurance Recovery Practice Group at Haynes and Boone, LLP 
in Dallas, Texas. Mr. Martin is the head of Haynes and Boone’s Insurance Recovery Group and represents private 
and public policyholders in coverage disputes before state and federal courts in Texas and across the nation. Ms. 
Dubose also represents policyholders on all types of insurance matters, including directors and officers, commercial 
general liability, property, errors and omissions, builders risk and cyber.

Storm Lineberger and Andrew Martin are students at Southern Methodist University School of Law and are 
candidates for Juris Doctor degrees in May of 2022.

Introduction

In 2019, over a million people gathered together in 
New York City’s Times Square to celebrate the coming 
of a new year—none of whom could have possibly 
foreseen that the world would soon be subject to 
a global pandemic and the lives of people would be 
unexpectedly upended. This pandemic, COVID-19, 
has been responsible for not only altering the way we 
interact with people but has pushed hospitals past their 
limits and forced countless businesses to close or come 
to the brink of financial disaster.

As a result, policyholders have looked to their insurance 
policies for relief and many have been racing to the 
courts in the hopes of recouping their business income 
losses due to this pandemic.  As most courts have 
yet to come to a consensus on available coverage for 
COVID-19 business loss claims, the question remains 
whether policies will ultimately provide much-needed 
coverage for COVID-19 claims.

No two policies are exactly the same. Thus, a 
determination of coverage, in large part, is made on 
a case-by-case and policy-by-policy basis. Therefore, 
despite any one court’s determination of coverage 
under a specific policy, a different policy may lead to a 
different result. Nonetheless, common issues prevail in 
the quest for coverage. This article provides a roadmap 
for potential business interruption coverage under 
property policies, as well as an overview of potential 
liability coverage for COVID-19-related third-party 
claims.1 

I. “Physical Loss” and Virus-Related Exclusions: 
The Two Major Hurdles on the Path to 
Commercial Property Coverage

While it is well known that the effects of COVID-19 

have precipitated significant industry-wide business 
income loss, the remedies to recover this lost income 
are not nearly as popularized. Business owners and 
policyholders are likely wondering whether their 
commercial property policy applies to COVID-19 
related losses. As a threshold matter, an insured must 
overcome two major hurdles that are germane to 
business loss claims. First, do these claims implicate 
“physical loss” or “physical damage”? Second, does a 
virus-related exclusion bar coverage? Naturally, the 
path to coverage begins here.

A. Understanding Rules of Policy Interpretation 

The rules of policy interpretation govern the 
determination of policy meaning when questions arise 
over the meaning of policy wording. Thus, before 
reviewing the relevant provisions that may determine 
coverage for COVID-19 claims, it is important to be 
familiar with the rules of policy interpretation that are 
beneficial to policyholders. An understanding of these 
rules will significantly aid the insured in navigating 
around troublesome exclusions. 

First, in construing the policy’s language, the court 
“must give effect to all contractual provisions so that 
none will be rendered meaningless.”2 “No one phrase, 
sentence, or section of a contract should be isolated 
from its setting and considered apart from the other 
provisions.”3 Implicitly, these rules require a court to 
refrain from defining a policy word in a manner that 
would make it redundant.4 Additionally, if a policy 
word is not defined, the court must use the word’s 
generally accepted, ordinary meaning.5

Second, courts must construe exclusions more 
stringently than the other parts of an insurance policy.6  
“An intent to exclude coverage must be expressed in 
clear and unambiguous language.”7
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Third, if a policy is worded so that it is subject to 
two or more reasonable interpretations, the policy is 
ambiguous, and the court “must resolve the uncertainty 
by adopting the construction that most favors the 
insured . . . even if the construction urged by the insurer 
appears to be more reasonable or a more accurate reflection 
of the parties’ intent.”8

Finally, an insurance company bears the burden of 
proving the application of any exclusion to coverage.9 
Note, however, that should the insurance company 
meet its burden of proving that a particular exclusion 
applies, the burden shifts back to the policyholder to 
prove that an exception to that exclusion applies.10

B. Explaining “Physical Loss or Damage” Caused 
by COVID-19

With the exception of communicable disease coverage, 
grants of coverage under commercial property policies 
require a showing of “direct physical loss or damage” 
to trigger coverage for COVID-19-related claims. This 
de facto threshold requirement presents an area of hotly 
disputed interpretation. For policyholders seeking to 
recover losses due to COVID-19, “direct physical loss 
or damage” may present an obstacle on the path to 
coverage. 

Most policies utilize the language “direct physical loss 
or damage.” However, some policies contain grants 
of coverage that require physical damage to property. 
Thus, the question being argued in court in COVID-
19-related business loss claims is what constitutes the 
“physical loss” or “physical damage” on which the 
business losses are predicated.   

In answering this question, the rules of policy 
interpretation are implicated. Virtually without 
exception, the terms “physical loss” or “physical 
damage” are not defined in the policy. Thus, the parties 
must use the plain and ordinary meaning of the words 
but cannot interpret them in a way that makes them 
redundant with other policy terms. The ISO business 
income loss coverage form provides a clear example 
of this rule in action: “[t]he ‘suspension’ [of business] 
must be caused by direct physical loss of or damage to 
property at [the] premises.”

The purpose of the “plain and ordinary meaning” 
interpretive rule becomes axiomatic when interpreting 
the ISO language. There, the plain and ordinary 
meaning of physical loss and damage overlap if taken 

out of context. “Damage” may have a broad plain 
and ordinary meaning that includes both physical loss 
and physical damage. In fact, Commercial General 
Liability (CGL) policies define “property damage” in 
two distinct ways: (1) as physical injury to tangible 
property, including all resulting loss of use of that 
property and (2) as loss of use of tangible property 
that is not physically injured. However, in the context 
of the commercial property ISO language, the broad 
CGL definition of “property damage” would render 
“physical loss” superfluous. That is, the ISO language 
would read: “direct physical damage or damage.” That 
absurd result underscores the need to limit the plain 
and ordinary meaning of “damage” to the extent that it 
would not overlap with the plain and ordinary meaning 
of “physical loss.” Therefore, a discussion of the plain 
and ordinary meaning of “physical loss” is necessary. 

First, courts have held that direct physical loss of 
property is not limited to “tangible” injury to physical 
structures such as buildings; rather, courts have held 
that physical loss includes loss of use and functionality 
of the property.11 Thus, the policyholder should argue 
that there is support for a plain and ordinary meaning 
of “physical loss” that includes intangible injury—loss 
of use and functionality.

A North Carolina state court, in North State Deli, LLC 
v. Cincinnati Insurance Co., recently held that “physical 
loss” did not require structural alteration because 
“then the term ‘physical damage’ would be rendered 
meaningless.”12 The court found that the ordinary 
meaning of “direct physical loss” in the context of the 
policy “describe[d] the scenario where businessowners 
and their employees, customers, vendors, suppliers, 
and others lose the full range of rights and advantages 
of using or accessing their business property.” The 
court found that “[t]his [was] precisely the loss caused 
by the Government Orders.” The court reasoned that 
the government decree restricted access and blocked 
the policyholder from “putting their property to use for 
the income-generating purposes for which the property 
was insured.” Finding that the “decrees resulted in the 
immediate loss of use and access,” the court concluded 
that “this loss is unambiguously a ‘direct physical loss,’ 
and the [p]olic[y] afford[s] coverage.”13 

Second, policyholders could argue, assuming their 
policy does not contain a virus-related exclusion, that 
the presence of COVID-19 causes injury within the 
scope of physical loss. In fact, courts have already 
responded positively to this argument. In Studio 417, 
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Inc. v. Cincinnati Insurance Co., the court held that 
the plaintiffs “adequately alleged a direct physical loss” 
when they included in their complaint “alleg[ations] 
that COVID-19 is a highly contagious virus that is 
physically ‘present .  .  . in viral fluid particles,’ and is 
‘deposited on surfaces or objects.’”14 In addition to 
facts similar to those asserted in Studio 417, in Blue 
Springs Dental Care, LLC v. Owners Insurance Co., the 
plaintiffs also “explain[ed] how COVID-19 is physically 
transmitted by air and surfaces through droplets, 
aerosols, and fomites that remain infectious for extended 
periods of time.”15 In both cases, the plaintiffs alleged 
facts that referenced scientific research supporting the 
claim that COVID-19 was present on the property in 
a way that rendered the property unusable, damaging 
its functionality.16 Thus, the policyholder could argue 
that the presence of COVID-19 renders the property 
unusable and causes damage to the function of the 
property. 

Note, however, that recent COVID-19-related cases 
indicate a developing jurisdictional split on whether the 
presence of COVID-19 is prima facie evidence of direct 
physical loss or damage.17 For example, in contrast 
to Studio 417 and Blue Springs Dental, the court in 
Diesel Barbershop, LLC v. State Farm Lloyds, rejected 
the argument that direct physical loss included the 
kind of intangible injury sustained from the presence 
of COVID-19.18 There, the court consolidated cases 
from multiple jurisdictions, ultimately holding that 
the plaintiff had not asserted facts sufficient to show 
that direct physical loss was caused by COVID-19.19 It 
should be noted, however, that the plaintiff ’s policy in 
Diesel Barbershop included a broad virus exclusion that 
barred coverage regardless of the court’s determination 
on direct physical loss.20

Some policies, however, contain “loss of use” exclusions 
that may seem inconsistent with a definition of 
“physical loss,” which focus on intangible injury—loss 
of use and functionality. It is difficult to see how those 
exclusions apply to coverage for business losses when 
those business losses are premised on the loss of use of 
the insured’s property. Some policies provide that such 
an exclusion applies unless “covered elsewhere in the 
policy” suggesting that the exclusion is not intended to 
apply to business income coverage.

Policies that contain the more restrictive “damage” 
requirement face a greater obstacle for coverage. Indeed, 
courts, as in Maluabe, LLC v. Greenwich Insurance Co., 
have interpreted these policies to mean that the business 

interruption “must be caused by some physical problem 
with the [relevant] property” in order to show “direct 
physical loss or damage”; that is, that the “damage must 
be actual” not just the pure economic loss resulting 
from the loss of use due to Stay-At-Home orders.21 
However, in Maluabe, Diesel Barbershop, and Seifert 
v. IMT Insurance Co., the courts have either expressly 
or impliedly stated that a showing that “COVID-19 
was a highly contagious virus that was physically present 
[on the premises] in viral fluid particles and deposited 
on surfaces and objects” similar to Studio 417, would 
be sufficient to show a “clear failure .  .  . to perform 
its function” that constitutes actual damage to the 
property.22 Therefore, the arguments set out in Studio 
417, as discussed above, could satisfy the stricter 
“damage” requirement.

There may yet be a third argument hidden in the 
distinction between coverage grants that contain the 
language “physical loss or damage to property” and those 
that contain “physical loss of or damage to property.” 
The 2011 iteration of the standard ISO business 
income coverage form, “CP  00  30  10  12,” contains 
the latter language and provides greater support for 
the contention that physical loss is inescapably distinct 
from physical damage. The sample ISO language reads 
as follows:

We will pay for the actual loss of 
Business Income you sustain due to 
the necessary “suspension” of your 
“operations” during the “period of 
restoration”. The “suspension” must 
be caused by direct physical loss of or 
damage to property at premises which 
are described in the Declarations and 
for which a Business Income Limit of 
Insurance is shown in the Declarations. 
The loss or damage must be caused 
by or result from a Covered Cause of 
Loss. With respect to loss of or damage 
to personal property in the open or 
personal property in a vehicle, the 
described premises include the area 
within 100 feet of such premises. 
ISO Form CP 00 30 10 12 (emphasis 
added).

As discussed above, neither “physical loss” nor “physical 
damage” are defined in the vast majority of policies. 
Thus, the rules of policy interpretation mandate the 
use of the terms’ plain and ordinary meanings when 
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construing the provision. As shown in the ISO sample, 
the phrase “loss of or damage to” is repeated multiple 
times, which further supports their distinct meanings. 
Therefore, a plain and ordinary reading of this 
language creates two separate instances of injury that 
may trigger coverage: (1) “physical loss of . . . property” 
and alternatively (2) “physical . . . damage to property.”

While “physical loss or damage to” has been interpreted 
by many courts, including those addressing COVID-
19-related claims, few courts have interpreted the 
“physical loss of or damage to” iteration. In fact, courts 
that rejected arguments that “physical loss to property” 
includes the loss of functionality or physical use of the 
property have suggested “loss of” would support such 
an interpretation.23 In Turek Enterprises, Inc. v. State 
Farm Mutual Automobile Insurance Co., the Court 
found that “loss” interpreted to mean “inability to use 
[c]overed property .  .  . ultimately renders the word 
‘to’ meaningless” but noted that the policyholder’s 
interpretation would be plausible if, instead, the term 
at issue were “physical loss of” property.24 

A similar argument in a COVID-19-related case has 
successfully survived a motion to dismiss in Texas state 
court. In Lombardi’s Inc. v. Indemnity Insurance Co., 
the policyholder with the exact ISO language shown 
above quoted Turek and a similar Eighth Circuit case, 
Source Food Tech, Inc. v. U.S. Fidelity & Guaranty Co.,25 
in support of a loss of functionality or physical use 
interpretation of “physical loss of.”26 The trial court 
denied the carrier’s motion to dismiss.

The first batch of cases involving COVID-19-related 
coverage claims are only just reaching the earliest 
phase where courts have the opportunity to give an 
indication of the viability of those claims. There have 
already been positive results for policyholders, as 
evidenced by the holding in Lombardi’s Inc. Courts in 
multiple jurisdictions have denied motions to dismiss 
with complaints alleging “direct physical loss” or 
“direct physical loss or damage” due to the presence 
of COVID-19. Discussion by the courts invariably 
involved whether the complaints sufficiently alleged 
facts to support the assertion that COVID-19 caused 
direct physical loss or damage to relevant property.

In cases where courts denied motions to dismiss, the 
asserted facts of “direct physical loss or damage” from 
COVID-19 fall within four general categories. In 
addition to attaching the relevant policies as an exhibit, 
complaints assert facts regarding the following: (1) 

language of the civil authority order (when seeking 
civil authority coverage) and the information used as 
support; (2) local geographic COVID-19 data; (3) 
scientific findings regarding the virus’s transmissibility 
and its ability to attach and linger on surfaces, suspend 
in the air for extended periods, and travel distances; 
and (4) guidance from reputable agencies, officials, and 
international organizations.27 Though, this list is not 
exhaustive, it indicates the kind of information that has 
been used to plausibly allege that COVID-19 caused 
direct physical loss or damage.

An important takeaway from the first batch of cases 
is that the policyholder must assert facts that include 
the “[a]ctual physical contamination of the insured 
property”28—or adjacent property in the case of civil 
authority coverage. Moreover, a policy that is interpreted 
as requiring the stricter damage requirement or one 
that is in a jurisdiction with a broad interpretation of 
“direct physical loss” may be triggered by COVID-19. 

C. Avoiding Problematic Virus Exclusions

Once it has been determined that the presence of 
physical loss or damage has been found, a policyholder 
must then determine whether an exclusion applies. It 
is the insurer’s burden to prove  whether a particular 
exclusion precludes coverage. 

Of the various exclusions relied upon by insurers to 
preclude coverage for COVID-19-related business 
losses, the predominant ones are the virus-related 
exclusions. There are several virus-related exclusions 
that must be considered. They include (a) the titled 
Virus exclusion, (b) the Pollution exclusion, (c) the 
Contaminant exclusion, and (d) the Microbe exclusion. 
These will be addressed below.

In addition to considering the various types of virus-
related exclusions, a policyholder must also consider 
the scope of each exclusion. The scope of the exclusion 
(i.e., how broadly it will be applied) will depend on 
the language used in the exclusion. Broadly speaking, 
exclusions have at least three tiers of expanding 
applicability that could be present in a property policy: 
direct causal link; direct or indirect causal link; or 
any causal link no matter how remote. The language 
indicating the applicable scope of the exclusion may 
be contained in the exclusion provision itself or as 
lead-in language at the beginning of the “Exclusions 
Section”. Some policies, however, contain endorsement 
exclusions set apart from the exclusion section. The 
location of the exclusion is very important because it 
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often determines whether “Exclusion Section” lead-in 
language affects the scope of the exclusion. 

The broadest type of exclusion is one that contains an 
anti-concurrent causation (or “ACC”) clause. ACC 
clauses serve as a bar to coverage where the business loss 
or property damage can be attributed to an excluded 
cause, no matter how attenuated the causal link may be 
or in what sequence the excluded cause took place. Put 
another way, if nine out of ten causes are covered and 
one is excluded, there is no coverage. Thus, if the policy 
exclusion contains an ACC clause, such an exclusion 
may be difficult to overcome. However, the two 
narrower virus exclusions may present opportunities 
for coverage depending on the language and structure 
of the exclusion in a particular policy.

1. The Titled Virus Exclusion

The most obvious virus exclusion is the “titled” virus 
exclusion. In 2006, the ISO proposed the first virus 
exclusion in response to the SARS epidemic and the 
concerns for the insurance industry it posed. While 
not typically present in the coverage form itself, the 
titled virus exclusion usually manifests itself as an 
endorsement. The ISO form “applies to all coverage 
under all forms and endorsements . . . that cover business 
income, extra expense or action of civil authority”:

B. We will not pay for loss or damage 
caused by or resulting from any virus, 
bacterium or other micro-organism 
that induces or is capable of inducing 
physical distress, illness or disease.

However, this exclusion does not 
apply to loss or damage caused by or 
resulting from “fungus”, wet rot or dry 
rot. Such loss or damage is addressed 
in a separate exclusion in this Coverage 
Part or Policy.

C. With respect to any loss or damage 
subject to the exclusion in Paragraph 
B., such exclusion supersedes any 
exclusion relating to “pollutants”.

Arguably, the ISO virus exclusion using “caused by or 
resulting from” language may be the least bothersome 
virus exclusion, especially if the actual presence of 
the virus is not on the insured’s premises. That is so 
because most insureds’ business losses are not caused 
by or resulting from the virus on the insured’s premises 

but instead are caused by or resulting from the civil 
authority orders precluding businesses from conducting 
normal operations or the overall societal anxiety about 
being in public spaces during an unprecedented global 
pandemic. To the extent the insured has the actual 
presence of the virus on its property, the virus exclusion 
will most likely preclude, in part, grants of coverage 
other than civil authority or contingent business 
income, because business interruption will most likely 
be considered to have been caused by the presence of 
COVID-19 on insured covered property.

Some virus exclusions contain language requiring that 
the loss be caused “directly or indirectly” by the virus. 
This presents a more troublesome virus exclusion 
because it may be difficult to argue that the loss was not 
caused indirectly by the virus, regardless of the grant of 
coverage at issue.

If the titled virus exclusion is contained within the 
“Exclusions Section,” the section’s lead-in language may 
broaden the exclusion’s scope. For example, in most 
ISO Businessowners Property forms (a commercial 
property-type policy for small businesses), the “Virus 
or Bacteria” exclusion is located within the Exclusions 
section and is thus subject to the following lead-in 
language:

We will not pay for loss or damage 
caused directly or indirectly by any of 
the following. Such loss or damage is 
excluded regardless of any other cause 
or event that contributes concurrently 
or in any sequence to the loss. These 
exclusions apply whether or not the 
loss event results in widespread damage 
or affects a substantial area.

An insurer with a titled virus exclusion, subject to 
the above direct-or-indirect causal language and 
the broad ACC clause will most likely bar coverage 
under any grant of coverage. For example, even if the 
policyholder could show that a Stay-At-Home order—
not the presence of COVID-19—caused damage to the 
insured property, the insurer will likely argue that the 
ACC clause broadens the exclusion to include (1) the 
presence of COVID-19 on adjacent property caused 
the issuance of the civil authority order or (2) that there 
is no showing that COVID-19 was not present on the 
insured property.
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While the second argument could be solved by alleging 
facts that COVID-19 was not present on the covered 
property, the first argument may only be defeated by 
an exception to the exclusion. In order to trigger any 
coverage for COVID-19 claims, the policyholder must 
allege facts that COVID-19 caused loss or damage to 
property. Thus, in the context of an ACC clause, the 
alleged facts are self-defeating because the policyholder 
would effectively be admitting that COVID-19 played 
some role either concurrently or within the sequence of 
events that led to the business interruption.

The strongest arguments for circumventing this type of 
exclusion will be under civil authority or communicable 
disease coverages which are discussed below. However, 
if the exclusion is subject to ACC language, it is unlikely 
that coverage will be triggered.

2. The Pollution Exclusion

The “pollutant” exclusion may be the most common 
exclusion without “virus” in the title that may affect 
coverage for COVID-19 claims. Here is an example of 
a Pollution exclusion: 

We will not pay for loss or damage 
caused by or resulting from any of the 
following:

. . .

Discharge, dispersal, seepage, 
migration, release or escape of 
“pollutants” unless the discharge, 
dispersal, seepage, migration, release 
or escape is itself caused by any of the 
“specified causes of loss”.

In the ISO business income loss coverage forms, 
“pollutant” is defined as “any solid, liquid, gaseous 
or thermal irritant or contaminant, including smoke, 
vapor, soot, fumes, acids, alkalis, chemicals and waste. 
Waste includes materials to be recycled, reconditioned 
or reclaimed.” However, the term “contaminant” within 
the “pollutant” definition is not defined. Insurers may 
argue that contaminant’s plain and ordinary meaning 
includes virus. 

Based on the rules of policy interpretation, the 
policyholder has a strong argument that “contaminant” 
does not include virus. The interpretive rule known as 
ejusdem generis, says that a generic term at the end of a 
list should be construed to mean something similar and 

consistent with the previous terms in the list. Moreover, 
policy exclusions are to be construed narrowly and 
strictly against the insurer. Thus, the policyholder 
should argue that a virus is not similar to “smoke, 
vapor, soot, fumes, acids, alkalis, chemicals, and waste” 
and thus is not included in the exclusion. Furthermore, 
courts that have actually dismissed COVID-19 
coverage claims support construing contaminants 
in this way. In Seifert, while the court found there 
was no coverage on other grounds, it found that the 
insurer’s “attempts to place the coronavirus in the same 
category of pollutants as ‘smoke, vapor, soot, fumes, 
acids, alkalis, chemicals, and waste’ was  unavailing.”29 
Additionally, where “pollutant” is used but not defined, 
the ejusdem generis argument discussed above should be 
used by the policyholder as well.

If the term “pollutant” is defined as including virus, the 
policyholder can still argue that the terms “discharge, 
dispersal, seepage, migration, release or escape” are terms 
generally associated with environmental pollution, not 
communicable diseases. And because exclusions must 
be strictly construed against the insurer, policyholders 
may successfully challenge an insurer’s reliance on this 
exclusion.

3. The  Contaminant Exclusion

The “Contaminant” exclusion can be incorporated 
into the “Pollution” exclusion or can be a stand-
alone exclusion. Policies sometimes define the term 
“contaminant” and sometimes they do not. Sometimes 
the term is defined to include “virus.” 

When the “Contaminant” exclusion is incorporated 
into the “Pollution” exclusion—even where the term 
is defined to include “virus”—the policyholder can 
argue that the language of “discharge, dispersal, 
seepage, migration, release or escape” demonstrates 
that the exclusion was intended to bar only traditional 
environmental pollutants or contaminants. Where the 
“Contaminant” exclusion is a stand-alone exclusion, 
the policyholder must carefully review the language to 
determine the applicability of the exclusion to COVID-
19-related claims. The FM Global policy provides the 
following “Contaminant” exclusion which defines the 
term to include any condition of property due to the 
actual or suspected presence of any . . . virus.

contamination, and any cost due to 
contamination including the inability 
to use or occupy property or any cost of 
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making property safe or suitable for use 
or occupancy. If contamination due only 
to the actual not suspected presence of 
contaminant(s) directly results from 
other physical damage not excluded by 
this Policy, then only physical damage 
caused by such contamination may be 
insured.

Given this language, the policyholder can argue that 
this exclusion does not bar coverage for COVID-19-
related business losses because “contamination” is 
limited to a condition of property, not a person-to-
person communicable disease, and, in any event, the 
exclusion applies only to costs (as opposed to business 
income losses) due to the “contamination.” 

4. Microbe Exclusion

Microbe exclusions generally preclude coverage for loss 
or damage caused by the presence of microbes. One 
policy provides the following Microbes exclusion:

Fungi, Wet Rot, Dry Rot and Microbes,

(1) The presence, growth, proliferation, 
spread or any activity of Fungi, wet rot, 
dry rot or Microbes, all whether direct 
or indirect, proximate or remote or in 
whole or in part caused by, contributed 
to or aggravated by any physical damage 
insured by this policy;

(2) Any government or regulatory 
directive or request that the Insured 
or anyone acting under the Insured’s 
direction or control test for, monitor, 
clean up, remove, contain, treat, 
detoxify or neutralize any Fungi, wet 
rot, dry rot or Microbes.

“Microbe” is thereafter defined as: “[a]ny non-fungal 
microorganism or non-fungal, colony-form organism 
that causes infection or disease. Microbe includes any 
spores, mycotoxins, odors, or any other substances, 
products or byproducts produced by, released by, or 
arising out of the current or past presence of microbes.”

The policyholder facing the above exclusion has a 
compelling argument to rebut a carrier’s reliance on 
this exclusion to bar coverage for COVID-19-related 
business losses. First, the definition of “microbes” 
does not include viruses. Second, viruses are not 
encompassed within other terms incorporated in the 

definition of “microbe” such as “microorganism.” 
By definition, “microorganisms” are “living” beings. 
Most virologists, however, consider viruses to be “non-
living.”

5. Avoiding Problematic Virus Exclusions with 
Civil Authority Coverage

Civil authority coverage may be the best way for 
policyholders to argue coverage while avoiding 
problematic virus exclusions.

A policyholder might argue that it was the presence 
of the disease in a person living at the neighboring 
property that was the direct physical loss that caused 
loss or damage to the adjacent property. That is, the 
disease and the virus are distinct, and that distinction 
could be significant with regard to coverage. The ISO’s 
2006 guidance regarding viruses lends some support 
for this construction.30 The ISO implicitly states that 
disease spread is what changes property’s “quality or 
substance” not the virus itself and discusses how a 
virus simply enables the disease. The ISO’s guidance 
suggests that but-for the disease manifesting itself, the 
damage would not necessarily occur. Thus, depending 
on the language used in the order, a policy containing 
a virus exclusion with direct or indirect causal links 
may not necessarily bar coverage if it can be argued 
that the disease caused the damage, not the virus. For 
this argument to succeed, however, the policyholder 
must review the policy to determine whether a separate 
exclusion for the disease would apply. 

A federal district court in the Western District of Texas 
has responded positively to a similar argument, where it 
denied an insurer’s motion to dismiss. In Independence 
Barbershop v. Twin City Fire Insurance Co., the policy in 
question provided limited coverage for virus similar to 
ensuing loss exceptions but contained a virus exclusion 
that otherwise precluded coverage for loss caused by 
virus.31 Notably, the virus exclusion was subject to 
the very broad ACC language discussed above. The 
policyholder argued that the virus exclusion did not 
apply because COVID-19 is the disease that results 
from SARS-CoV-2 and the two are distinct.32 While 
the insurer argued that the ACC clause precluded 
virus coverage, the court did “not agree with the 
[insurer’s] conflation of COVID-19 and the ‘virus.’”33 
In denying the insurer’s motion to dismiss, the court 
noted that it “might be receptive to arguments that 
SARS-CoV-2, COVID-19, the COVID-19 pandemic, 
and government shutdowns related to COVID-19 
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Pandemic are four separate things.”34 Such an 
interpretation may be the key to piercing these broad 
exclusions and carving out coverage.

II. Triggering Coverage under a Commercial 
Property Policy

Once both hurdles of physical loss and policy exclusions 
have been cleared, policyholders have a much clearer 
path to coverage under their commercial property 
policy. Nevertheless, policyholders should carefully 
read their policies, in light of the unique facts and 
circumstances of their case, to determine which path 
works best. In pursuit of this objective, this section 
will explore key policyholder considerations under 
Business Interruption Insurance (“BI insurance” or 
“BI”) and its various supplemental coverages (e.g., 
Communicable Disease, Civil Authority, Contingent 
Business Interruption, and Extra Expense).

A. Business Interruption Insurance and the 
Extended Period of Liability

BI insurance allows the insured to recover business 
income loss attributed to any “physical loss or damage” 
on the insured’s property. Although the language may 
vary, BI provisions require that the insured establish the 
following six elements: “(1) physical loss or damage to 
(or physical loss of or damage to), (2) covered property, 
(3) caused by a covered peril during the policy period, 
(4) resulting in an actual loss of income, (5) due to 
necessary suspension of operations, (6) during the 
period of restoration.”35

A typical BI insurance provision reads:

This Policy insures TIME ELEMENT 
loss, as provided in the TIME 
ELEMENT COVERAGES, directly 
resulting from physical loss or damage 
of the type insured:

1) to property described elsewhere in 
this Policy and not otherwise excluded 
by this Policy or otherwise limited in 
the TIME ELEMENT COVERAGES 
below;

2) used by the Insured, or for which the 
Insured has contracted use;

3) while located as described in 
the INSURANCE PROVIDED 
provision or within 1,000 feet/300 

meters thereof, or as described in 
the TEMPORARY REMOVAL OF 
PROPERTY provision; or

4) while in transit as provided by this 
Policy, and

5) during the Periods of Liability 
described in this section, provided such 
loss or damage is not at a contingent 
time element location.

Assuming that physical loss or damage is established, 
policyholders should be aware that, generally, BI 
insurance only covers the business losses incurred 
until the property is repaired or replaced and, at best, 
this may mean removing the presence of COVID-19 
from the insured property.36 Realistically, this could 
amount to mere days dedicated to sanitizing tables, 
equipment, and other affected property present at the 
insured location. Assuming the virus is ubiquitous, 
this could also mean constantly cleaning to remove 
the presence of the virus from the premises. In many 
cases, however, business income loss exceeds the cost of 
simply removing the virus from the insured location.

As noted above, for some policyholders facing business 
losses due to COVID-19, the repair of the affected 
property is nothing more than the sanitization of the 
property infected. For them, the standard period of 
liability provided under a general BI provision may 
prove insufficient to address their losses. Consequently, 
policyholders should look to the extended period of 
liability provision to provide adequate recovery for 
their business losses. Although courts have held that 
the period of liability pertains to the condition of 
“building and equipment,” the extended period of 
liability concerns the condition of the business.37 Such 
provisions vary in length of time from policy to policy 
and extend the period of liability “for such additional 
length of time as would be required with the exercise 
of due diligence and dispatch to restore the insured’s 
business to the condition that would have existed had no 
loss occurred.”38 Such language, if present in the policy, 
could drastically increase the amount of coverage owed 
to the policyholder for business income loss.  Practically 
speaking, taking advantage of the extended period of 
liability may provide the coverage required to restore 
the business to its pre-virus equivalent.

B. Communicable Disease Coverage

If your client is in the healthcare, hospitality, or food 
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industry, odds are its commercial property insurance 
contains communicable disease coverage. Such 
coverage, depending on the language, provides recovery 
for the cleanup and sanitation expenses associated 
with the communicable disease; costs associated with 
public relations; and actual loss of income sustained 
throughout the period of liability.39

Typically, communicable disease coverage pays when 
two conditions are met. First, the communicable 
disease must be “actually” present at a location owned, 
leased, or rented by the insured.40  Second, access to 
the insured location must be “limited, restricted, or 
prohibited” by either (1) an order of an authorized 
governmental agency or, in some instances, (2) a 
decision of an officer of the insured issued to regulate 
the actual, not suspected, presence of a communicable 
disease.41

As an example, the communicable disease provision 
may read:

If a location owned, leased or rented by 
the Insured has the actual not suspected 
presence of communicable disease 
and access to such location is limited, 
restricted or prohibited by:
1) an order of an authorized 
governmental agency regulating the 
actual not suspected presence of 
communicable disease; or 
2) a decision of an Officer of the Insured 
as a result of the actual not suspected 
presence of communicable disease,

this Policy covers the Actual Loss 
Sustained and EXTRA EXPENSE 
incurred by the Insured during the 
PERIOD OF LIABILITY at such 
location with the actual not suspected 
presence of communicable disease.

The language and nature of the communicable disease 
provision above present the policyholder with three 
main issues to be considered.

1. Was the actual presence of a communicable 
disease detected?

A policyholder must first show that the property 
owned, leased, or rented by the insured has the 
actual, not suspected, presence of the communicable 

disease. Insurers will likely expect the policyholder to 
provide evidence that an employee, customer, patient, 
or invitee of the insured property has tested positive 
for COVID-19 or that the virus has been detected 
on the property.42 Thus, businesses need to be aware 
of any employees, customers, patients, or invitees of 
the insured property who have been diagnosed with 
COVID-19 at or prior to any events that limited, 
restricted, or prohibited access to the insured location. 

However, before disclosing information concerning 
positive COVID-19 tests, employers should ensure 
that they remain compliant with HIPAA regulations 
regarding employer permitted disclosures. For 
example, an employer who obtains information 
through a self-insured health plan, as opposed to 
information voluntarily disclosed by the employee, 
becomes a “Covered Entity” and is subject to disclosure 
restrictions under HIPAA.43 Thus, understanding how 
the information of COVID-19-positive employees was 
obtained is critical for an employer determining its 
obligations under HIPAA.

As an alternative to providing evidence of COVID-
19-positive employees, environmental monitoring for 
the virus may also be an acceptable means of showing 
an actual presence of the communicable disease.44 
Companies, such as Eurofins, provide businesses 
with easy-to-use toolkits that test for the presence of 
coronavirus on surfaces and objects—such as door 
handles, phones, and common touchpoints—utilizing 
environmental swabs that are sent off to U.S. labs and 
analyzed.45 Given the nature of these tests, positive 
results would likely go a long way in proving the 
existence of the virus within an insured’s facility.

2. Is an order or decision to limit, restrict, or 
prohibit access to an insured location required 
to mention that it was in response to the actual 
presence of the communicable disease at the 
Insured location?

Next, a policyholder must show that the insured location 
has been either limited, restricted, or prohibited by an 
order of an authorized governmental agency regulating 
the communicable disease or a decision of an Officer 
of the Insured as a result of the actual presence of a 
communicable disease. The insurer may argue that 
the government order or decision to limit, restrict or 
prohibit access must specifically reference the insured 
location. As a corollary to this proposition, insurers  
may also argue that the presence of the actual virus at 
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the insured location must precede any order or decision 
regulating access to that location. Nevertheless, these 
interpretations likely conflict with the plain language 
of the typical communicable disease provision and 
may be contrary to recent civil authority orders signed 
throughout the country. 

A reasonable interpretation of the communicable disease 
provision, shown above, suggests that the government 
orders, issued to slow the spread of COVID-19, do not 
need to pertain solely to the insured location. There 
is nothing in the provision which requires a nexus 
between the order and the presence of the virus at the 
insured location. Instead, the language of the provision 
merely provides that the order limit, restrict, or prohibit 
access to the insured location. At a minimum, this 
interpretation is a reasonable one, and therefore a court 
should resolve any perceived ambiguity by adopting 
the construction that most favors the insured, even 
if the insurer offers a different and more reasonable 
interpretation.46

Furthermore, the insured may be able to lean on the 
favorable language found in civil authority orders 
to show that the civil authority orders in question 
pertained to all locations within the county, including 
the insured location. For example, Dallas County Judge 
Clay Jenkins’ Stay-At-Home orders contain language 
that is favorable to policyholders:

WHEREAS, pursuant to Texas 
Government Code Section 418.108, 
Dallas County Judge Clay Jenkins 
issued a Declaration of Local Disaster 
for Public Health Emergency on March 
12, 2020, due to a novel coronavirus 
now designated SARS-CoV2 which 
causes the disease COVID-19; 

WHEREAS, this Emergency Order is 
necessary because of the propensity of 
the virus to spread person to person and 
also because the virus is physically causing 
property damage due to its proclivity to attach 
to surfaces for prolonged periods of time; 

THEREFORE, .  .  .  All businesses 
operating within Dallas County, except 
Essential Businesses as defined in below in 
Section 2, are required to cease all activities 
at facilities located within the County .  .  . 
. 47

As emphasized, the language describes COVID-19 as 
being present and “physically causing property damage” 
and as a result “all businesses operating within Dallas 
County, except Essential Businesses,” must “cease all 
activities at facilities located within the County.”48 
Similarly, Harris County Judge Linda Hidalgo issued 
a “Stay Home, Work Safe” order on March 24, 2020, 
claiming that the “virus causes property loss or damage 
due to its ability to attach to surfaces for prolonged 
periods.”49 Here, a policyholder can argue that both 
orders acknowledge the actual presence of the virus on the 
property and, therefore, satisfies the terms of the policy.

Regardless of how a court interprets a civil authority 
order, a decision from an officer of the insured to limit, 
restrict, or prohibit access to the insured location as 
a response to the actual presence of the virus on the 
insured location will also trigger the coverage and 
may be much easier to show.   For instance, a decision 
from an officer to restrict the use of hospital beds to 
COVID-19 patients—to comply with a government 
mandate—should have clear grounds for coverage 
under a communicable disease provision. In support 
of this claim, an affidavit of the officer, outlining that 
the officer was limiting operations due to the actual 
presence of the virus will be difficult to attack. Thus, 
even under an insurer’s narrowest interpretation, a 
decision from an officer, such as the one described, 
would likely be covered, assuming the facility also had 
the “actual presence” of COVID-19 at the facility. 

As previously mentioned, insurers may also argue that 
the actual presence of a communicable disease must 
first be identified and predate regulations inhibiting the 
insured location. This argument, however, assumes that 
a nexus exists between identifying the actual presence 
of the communicable disease on the insured location 
and the regulation that limits, restricts, or prohibits 
access to the insured location. Yet, the language of the 
policy suggests that no such nexus exists. Regardless, 
even if such a connection existed, it could be argued 
that each new civil authority order that extends 
restrictions on businesses provides policyholders with 
new opportunities to trigger this coverage.

First, the typical communicable disease provision does not 
contain any language that would suggest that a finding of an 
actual presence of the communicable disease must precede a 
civil authority order or decision by an officer of the insured. 
The language merely suggests that both events must occur. 
Regardless, policyholders should read their policies carefully 
to ensure that no language exists to the contrary. 
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Even if such language exists, policyholders may still 
have a path to coverage. On March 22, 2020, Governor 
Greg Abbott signed Executive Order GA-09, which 
mandated that “all licensed health care professionals 
and all licensed health care facilities . . . postpone all 
surgeries and procedures that are not immediately 
medically necessary . . . .”50 The order was only valid 
for one month—ending April 21, 2020, 11:59 PM.51 
However, on April 17, 2020, Governor Abbott signed 
another executive order, GA-15, which allowed any 
surgery or procedure to be performed in a licensed 
health care facility that: (1) “reserve[d] at least 25% 
of its hospital capacity for treatment of COVID-19 
patients,” and (2) agreed to not “request any personal 
protective equipment from any public source . . . for 
the duration of the COVID-19 disaster.”52 Notably, 
GA-15 became effective on April 21, 2020, 11:59 PM, 
and continued through May 8, 2020, 11:59 PM.53 
Although GA-15 extended restrictions on health care 
facilities through May 8, 2020, the exception added in 
GA-15, which allowed any surgery or procedure to be 
performed under certain conditions, suggests that each 
executive order is unique and not merely an extension 
of the previous order. Thus, even under the narrowest 
interpretation of the communicable disease provision, 
policyholders may be able to find coverage through an 
executive order issued at a later date.

3. Will the limits under the communicable disease 
provision allow the policyholder to recover all the 
policyholder’s business income loss?

Lastly, policy limits play a crucial role in determining 
how much can be recovered under a communicable 
disease provision and may not be sufficient to fully 
recover from COVID-19-related business income 
losses. Thus, policyholders should diligently review 
their property policy to determine whether the 
communicable disease coverage includes a separate sub-
limit (which is common), and the amount of this  limit.54 
Once the limit is reached, the policyholder’s remaining 
losses will have to be submitted under another coverage 
grant, such as civil authority, discussed below, or via the 
general business interruption, or contingent business 
interruption coverages under the policy. As a final note, 
some insurers may argue that granting recovery under a 
communicable disease provision precludes other grants 
of coverage, but the policy must unequivocally contain 
this language to bar other grants of coverage under the 
policy.

C. Civil Authority Coverage

Policyholders who own a business affected by Stay-At-
Home orders in Texas may find a path to recovery of 
lost business and extra expenses under civil authority 
coverage provisions. Many of the recent insurance 
claims related to COVID-19 have come as a result of 
Stay-At-Home orders affecting access to an insured’s 
property. Property policies often provide coverage for 
business income loss and extra expenses resulting from 
government actions that restrict access to the insured’s 
premises.

Though most civil authority coverages are triggered 
by similar general requirements, a policyholder should 
determine which requirements are present in the policy 
and to what extent those requirements are imposed. 
Additionally, coverage is sometimes subject to a 
monetary sublimit, a duration limit (e.g., 30 days), and 
a distance from the insured property limit (e.g., 5 miles). 
These limits are located either on the Declarations page 
or within the civil authority provision itself.

“The general rule is that ‘[c]ivil authority coverage 
is intended to apply to situations where access to an 
insured’s property [or “covered property”] is prevented 
or prohibited by an order of civil authority issued as 
a direct result of physical [loss or] damage to other 
premises in the proximity of the insured’s property.’”55 
Thus, most policies require a causal link between prior 
physical loss or damage and the civil authority order. 
As discussed under the communicable disease section, 
policyholders should review the Stay-At-Home orders 
affecting their property that establishes or indicates a 
causal link to COVID-19.

When an insured has suffered actual business losses 
and extra expenses due to an order or action by a civil 
authority, most policies require varying degrees of the 
following triggering requirements: (1) property not 
insured by the policy (or “adjacent property”) sustains 
“direct physical loss or damage” by a “covered cause 
of loss”; (2) the adjacent property is either adjacent 
to or within a specified geographical proximity to the 
insured’s covered property; and (3) the action or order 
limits, restricts, or prohibits access to the insured’s 
covered property.

Common language used by insurers in civil authority 
coverage provisions is within the ISO’s Business Income 
(and Extra Expense) Coverage Form.56 The following is 
the civil authority provision as it appears in one of the 
recent ISO forms:
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In this Additional Coverage, Civil 
Authority, the described premises are 
premises to which this Coverage Form 
applies, as shown in the Declarations. 

When a Covered Cause of Loss causes 
damage to property other than property 
at the described premises [“adjacent 
property”], we will pay for the actual 
loss of Business Income you sustain and 
necessary Extra Expense caused by action 
of civil authority that prohibits access 
to the described premises [“covered 
property”], provided that both of the 
following apply: 

(1) Access to the area 
immediately surrounding the 
damaged property is prohibited 
by civil authority as a result of 
the damage, and the described 
premises are within that area but 
are not more than one mile from 
the damaged property; and 

(2) The action of civil authority 
is taken in response to dangerous 
physical conditions resulting 
from the damage or continuation 
of the Covered Cause of Loss 
that caused the damage, or the 
action is taken to enable a civil 
authority to have unimpeded 
access to the damaged property. 

Civil Authority Coverage for Business 
Income will begin 72 hours after the 
time of the first action of civil authority 
that prohibits access to the described 
premises and will apply for a period of 
up to four consecutive weeks from the 
date on which such coverage began. 

Civil Authority Coverage for Extra 
Expense will begin immediately after 
the time of the first action of civil 
authority that prohibits access to the 
described premises and will end: 

(1) Four consecutive weeks after 
the date of that action; or 

(2) When your Civil Authority 

Coverage for Business Income 
ends; 

whichever is later. 

Damage at the adjacent property is thus a prerequisite 
for triggering civil authority coverage under the form 
above. Other forms, however, will use the language 
“physical loss or damage.” Unlike other grants of 
coverage, the insured  property need not be damaged or 
even have COVID-19 present to trigger civil authority 
coverage. Assuming the policyholder can show direct 
physical loss or damage as discussed above, the next 
questions are whether the adjacent property was within 
the requisite proximity trigger coverage and whether 
the access must be completely or partially restricted. 

1. The Adjacent Property (or Proximity) 
Requirement

The policyholder must show that adjacent property—
or within a specified proximity—suffered physical 
loss or damage (or under some policies just physical 
damage). Absent language requiring the relevant order 
be specifically directed at the covered premises or the 
affected neighboring properties, a policyholder should 
be able to show that the contaminated or affected 
adjacent property is within the provision’s proximity 
requirement. Fortunately, COVID-19 Stay-At-Home 
orders have been broadly applied to large geographic 
locations. As long as the relevant order contains 
language that the loss or damage occurred at large areas 
of uninsured property, any property within the scope 
of the order should satisfy this requirement.

In the above ISO example, the adjacent property must 
be “not more than one mile” from the covered property 
for coverage to be triggered. Proximities of one or five 
miles are most common when the adjacent property 
does not need to be actually adjacent. While many 
policies include the proximity language in the civil 
authority provision itself, some policies provide that 
language on the Declarations page. Thus, policyholders 
should review both for any information that might 
affect proximity.

2. The Access Requirement

The policyholder needs to show that the order restricted 
access to the covered property in a manner consistent 
with the requirements under the provision. Policies will 
require either partial or complete restriction of access 
to the covered location.
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Some provisions may have different access requirements 
for the affected adjacent property as compared to 
the covered property. Policyholders should review 
the restrictions under the order to make sure access 
restriction is consistent with access restriction in the 
civil authority provision. Note, however, many Stay-
At-Home orders do not totally restrict access. Rather, 
the use of the property has been totally restricted 
by customers or non-essential business personnel. 
Courts, however, have construed the total restriction of 
customer foot-traffic as a partial restriction sufficient to 
trigger the coverage.57

The above ISO provision includes the term “prohibits” 
to describe the access restriction to the covered property 
which may create an ambiguity. However, courts have 
construed “prohibits access” as not necessarily requiring 
a showing that access was completely prohibited.58 
Thus, allegations that “plausibly allege that access was 
prohibited to such a degree” that “the level of business 
was dramatically decreased” are sufficient to survive the 
motion to dismiss.59

D. Triggering Contingent Business Interruption 
Insurance

Contingent Business Interruption (“CBI”) insurance 
provides a policyholder coverage for business income 
loss that is derived from the physical loss or physical 
damage to the property of the insured’s suppliers or 
customers. CBI insurance contains the same elements 
as BI insurance except for one key distinction: a CBI 
grant of coverage requires a physical loss or physical 
damage to occur to the property of a policyholder’s 
suppliers or customers.60 Typically, this coverage carries 
with it a sublimit. Unsurprisingly, the definition of 
“supplier” and “customer” varies from policy to policy 
and is often tailored to the business of the insured.

Although some versions of CBI provisions provide 
coverage to both “direct” and “indirect” suppliers and 
customers of the insured, other CBI provisions limit 
coverage to those suppliers and customers in privity of 
contract with the insured.61 Thus, policyholders should 
keep a watchful eye on whether the CBI provision in 
their policy limits recovery to only those suppliers and 
customers in direct privity of contract with them. If so, 
CBI claims should only be filed for losses incurred via 
the physical loss or damage to a customer or supplier in 
privity of contract with the insured.

E. Triggering Extra Expense Insurance

As an add-on to the paths to coverage found within 
a commercial property insurance policy, policyholders 
should also seek recovery under extra expense provisions. 
These provisions can be found alongside the recovery of 
business income loss within the communicable disease, 
civil authority, BI, and CBI provisions.

A typical Extra Expense provision reads as follows:

The recoverable EXTRA EXPENSE 
loss will be the reasonable and necessary 
extra costs incurred by the Insured of 
the following during the PERIOD OF 
LIABILITY:

(1) extra expenses to temporarily 
continue as nearly normal as practicable 
the conduct of the Insured;

(2) extra costs of temporarily using 
property or facilities of the Insured or 
others; and

(3) costs to purchase finished goods 
from third parties to fulfill orders when 
such orders cannot be met due to 
physical loss or damage to the Insured 
finished goods, less payment received 
for the sale of such finished goods.

Most notably, coverage under extra expense requires 
that the expense be “necessary.”62

Courts have held that an extra expense is “necessary” 
when it “would not have been incurred had there been 
no physical loss or property damage.”63 Practically 
speaking, this suggests that the costs for masks, gloves, 
sanitizing equipment, and remote working expenses 
to “temporarily continue as nearly normal” should 
be covered under an extra expense provision. For 
policyholders, such as hospitals, who already purchase 
these supplies, extra expense covers those costs above 
what would typically be spent. Since the costs of 
these supplies can be costly, policyholders should not 
overlook this provision in their policy. 

IV. Coronavirus Legislation

While more judicial decisions in the coming months 
will play an important role in determining whether 
commercial property insurance applies to COVID-
19-related business income losses, policyholders 
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should also keep a watchful eye on relevant federal and 
state legislation. In response to blanket denials from 
insurers on COVID-19-related claims, federal and 
state governments have attempted to enact legislation 
that would provide businesses with compensation for 
business income loss due to viral pandemics. The effect 
of this legislation ranges from providing insurers with 
financial incentives for voluntarily covering business 
income loss to voiding virus exclusions and forcing 
insurers to pay business interruption claims.64

Assuming this legislation is signed into law, violations 
of the Contracts Clause of the United States 
Constitution would likely be alleged. Insurers would 
likely argue that the Contracts Clause prohibits states 
from passing laws that impair the “Obligations of 
Contracts.” However, judicial precedence suggests 
that legislation designed to provide policyholders with 
relief is constitutional. Specifically, courts have rejected 
contract clause challenges to state laws that respond to 
natural disasters.65 For example, courts have upheld 
legislation that extended the statute of limitations for 
policyholders to sue insurers because it held a legitimate 
purpose.66 Likewise, it can be argued that legislation 
to help businesses recover their COVID-19-related 
business income loss also serves a legitimate purpose. 
Certainly, if courts are willing to uphold laws affecting 
contracts in the context of natural disasters, it would 
not be so farfetched to assume that courts would also 
uphold similar legislation aimed at reducing the effects 
of a global pandemic on millions of business owners 
across the United States.

V. Coverage for Liability Claims
In addition to first-party claims under commercial 
property policies, policyholders may have coverage for 
third-party claims arising from issues related to the 
COVID-19 pandemic under various liability policies.  

A. D&O Coverage

As the pandemic continues its effect on the market, 
COVID-19-related D&O claims are on the rise. 
Unlike the claims under property policies, these claims 
do not follow a standard narrative.  

D&O coverage commonly provides three types of 
coverage related to the “wrongful acts” of directors 
and officers (and sometimes the company) in the 
management of the company. Side A covers the 
directors and officers directly against alleged wrongful 
acts when they are not indemnified by the company, 

Side B covers the company for the indemnification of 
the directors and officers for alleged wrongful acts, and 
Side C covers the company’s wrongful acts. A “wrongful 
act” is typically broadly defined to include any error, 
misstatement, misleading statement, omission, breach 
of duty, or neglect of an officer or director of the 
company as well as the company. 

COVID-19 related D&O claims do not follow a 
particular pattern, as in the case of property claims, and 
can take many different forms, for example: 

-	 claims involving a COVID-19 
outbreak at the company’s facilities 
(such as cruise lines, meat-
packaging plants, or other essential 
businesses) and poor management 
decisions in response to those 
outbreaks; 

-	 claims alleging that companies 
that have experienced operational 
disturbances as a result of the 
pandemic (the inability to meet 
projections, the loss of essential 
customers) and downplayed those 
concerns to investors;

-	 claims involving allegations of 
misrepresentation about the 
company’s ability to benefit from 
the pandemic (such as vaccine 
makers or diagnostic testing 
companies);

-	 allegations of insider trading as 
stock prices continue to fall as a 
result of the pandemic. 

Importantly, most D&O policies do not contain a virus 
or communicable disease exclusion that is sometimes 
found in other liability coverages. However, most 
D&O policies do contain an exclusion for bodily injury 
and property damage, which typically excludes bodily 
injury, mental anguish, emotional distress, illness, 
disease, or death of any person. These policies generally 
include a carve-out, though, for securities claims arising 
out of bodily injury. A prudent policyholder will review 
the allegations in detail to determine the breadth and 
potential application of any bodily injury exclusion.  
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B. EPL Coverage

As businesses begin asking or requiring their remote 
employees to return to work, COVID-19-related suits 
may increase concerning companies’ alleged insufficient 
health and safety measures to prevent the spread of 
COVID-19. Wage and hour claims may also arise 
regarding decisions concerning furloughs, reductions-
in-force, layoffs, or hazard pay. Whether any of these 
are covered under the company’s employment practices 
liability (“EPL”) coverage depends on the specific 
language in the policy, as EPL coverage is not written 
on a standard form and can vary greatly. 

EPL coverage is typically triggered by an “employment 
wrongful act,” which usually includes claims for 
harassment, discrimination, invasion of privacy, 
defamation, or retaliation for FMLA (although the 
FMLA violation itself is typically excluded). These 
claims may become more common in the post-return-
to-work environment in which many companies now 
find themselves.

Wary practitioners should look out for bodily injury 
exclusions, which are common in EPL policies. EPL 
terms are not written on a standard form, so it is 
important to review these terms carefully to determine 
how the policy might respond to an employee claim. For 
example, there is a big difference between an exclusion 
for claims “for bodily injury” and an exclusion for 
claims “arising out of bodily injury.” The latter is much 
broader and is more problematic to argue against if, for 
example, the claim involves inadequate health or safety 
measures which led to a COVID-19 outbreak on the 
premises.

Additionally, the coverage for wage and hour claims 
varies broadly from one policy to the next and may 
be excluded entirely or sub-limited, so it is important 
to check the policy for these exclusions to determine 
whether or not an EPL policy would respond to a wage 
and hour claim related to COVID-19. 

Finally, it is important to remember that one of the 
lesser-touted benefits of EPL coverage is the ability to 
obtain pre-claim legal advice concerning the company’s 
policies and procedures related to return-to-work 
decisions, testing employees, pay concerns, layoffs, and 
other areas of concern as of late. Be sure to check the 
policy to see if this coverage benefit exists. 

C. CGL Coverage 

Although causation will be difficult to establish, it is 
likely we will see liability claims against companies 
increase as a result of the COVID-19 pandemic, 
including, for example, claims that the business did 
not protect its customers from becoming exposed to 
COVID-19. Although liability may be difficult to 
establish, these claims are costly to defend.

Luckily, commercial general liability (“CGL”) insurance 
generally provides the company both a duty to defend 
and a duty to indemnify against claims of bodily injury 
or property damage (among other coverages) caused 
by a business’s operations or products or on a business’ 
premises. In addition to its own coverage, the company 
may also be added as an “additional insured” on a 
number of supplier, partner, or subcontractor policies. 

Although not standard, some CGL policies exclude 
viruses or “communicable disease” liability, so be sure 
to review the policy for this troublesome exclusion.

Because tort claims often include a variety of different 
theories and causes of action, it is important to 
remember that under Texas’ “eight corners” rule, 
an insurer is required to defend its insured if, after 
comparing the factual allegations in the four corners 
of the underlying pleading and the four corners of 
the insurance policy, the allegations potentially state a 
claim covered under the policy.67  “The eight corners 
rule is to be applied liberally in favor of the insured, 
with any doubts resolved in favor of the insured. If any 
allegation in the  pleading is even potentially covered 
by the policy then the insurer has a duty to defend 
its insured.”68 Further, “[i]f an insurer has a duty to 
defend any portion of a suit, the insurer must defend 
the entire suit.”69
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On December 31, 2019, China reported an outbreak 
of a new coronavirus called SARS-CoV-2 (Severe Acute 
Respiratory Syndrome Coronavirus-2) that was detected in 
Wuhan City, Hubei Province, China. This new coronavirus 
was deemed responsible for the disease in humans now called 
COVID-19 (i.e., Coronavirus Disease 2019). In a matter 
of weeks, COVID-19 brought the world to a standstill, 
prompting the World Health Organization (WHO) to 
declare a global pandemic on March 11, 2020. At the time 
COVID-19 was declared a pandemic, there were a reported 
113,584 cases globally—604 in the United States—and a 
total of 4,291 deaths. As of December 15, 2020, over 73 
million people had been infected with the virus in at least 
191 countries and over 1.6 million people had died from the 
virus.1 COVID-19 has dealt a similarly lethal blow to the 
global economy amounting to trillions of dollars in losses, 
and resulting in quarantines, curfews, closed or limited access 
to business, unprecedented unemployment, stock market 
volatility, travel restrictions, public gathering limitations 
or prohibitions, and the suspension or interruption of 
day-to-day life for practically every individual, business, 
and industry in the world. Indeed, some economic leaders 
predict a worldwide recession or depression.2

The repercussions of COVID-19 on the insurance industry 
are significant, and the financial and liability exposures 
arising from a global crisis of this magnitude prompt an 
analysis of a myriad of complex insurance risks under a variety 
of products, extending coverage for first-party property 
and business interruption benefits, event cancellations, 
and liability claims. This article explores the emergence of 
COVID-19, its influence on the health and economies of 
the world, and the resulting effect on insurance risks.

Coronaviruses

Coronaviruses are not new to either the animal or human 
populations. There are hundreds of coronaviruses, and they 

are common in many different species of animals, including 
camels, cattle, cats, and bats. Animal coronaviruses 
rarely infect people or spread between people. However, 
coronaviruses are zoonotic, meaning they can be transmitted 
between animals and people, which is called a spillover 
event.

What Is Coronavirus or COVID-19? 

COVID-19 is believed to have originated with bats, which 
transmitted it to another host animal—suspected to be a 
pangolin—in a Wuhan, China market where live animals were 
sold. In turn, the host animal is believed to have transmitted 
the disease to one or more humans. Ultimately, COVID-19 
transmitted from human to human in exponential fashion, 
resulting in the global crisis humanity now faces.

In humans, there are seven known types of coronaviruses. 
The name “corona,” i.e., crown, is a reflection of the halo of 
spiked proteins visible in a coronavirus similar to the spikes in 
a crown. Four of the human coronavirus infections regularly 
circulate, causing mild to moderate upper respiratory tract 
infections often associated with common colds.

Three coronaviruses, however, have jumped from animal 
hosts to humans and have led to more severe diseases such as 
acute respiratory infections, pneumonia, respiratory distress, 
organ failure, and even death. Two of these are MERS 
(Middle East Respiratory Syndrome), which emerged in 
2012 and remains in circulation in camels, and SARS (Severe 
Acute Respiratory Syndrome), which emerged in late 2002/
early 2003 and disappeared by 2004. Detailed investigations 
found that SARS was transmitted from civet cats to humans 
and MERS from dromedary camels to humans. The third 
is the virus responsible for our current global crisis, SARS-
CoV-2, also known as COVID-19. Notably, COVID-19 is 
a mutation of the original SARS. COVID-19 had not been 
identified in humans prior to late December 2019. 
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Public Health Threat

The public health threat posed by COVID-19 is reflected 
in its exponential spread. The WHO declared COVID-19 
a pandemic on March 11, 2020. By March 20, 2020, 
COVID-19 had infected more than 330,000 people and 
killed some 14,500 since first being reported on December 
31, 2019. By December 15, 2020, global infections exceeded 
73 million and global deaths exceeded 1.6 million. Nor does 
COVID-19 discriminate among nations. This conclusion is 
reflected by the fact that the United States—with one of the 
best health-care systems in the world—has been the epicenter 
the disease for months and currently reports over 16.6 million 
people infected and 302,689 dead.3

COVID-19’s Economic Implications 

Notwithstanding that social distancing can significantly 
slow the spread of COVID-19,4 it brings with it a significant 
economic toll. Investors worldwide have been spooked by 
the rapid spread of COVID-19, with stock markets around 
the globe sharply lowering in its wake.5 COVID-19 does 
not discriminate and has affected the largest and smallest of 
businesses. As these effects escalate, so, too, will insurance 
claims.6 

Since the WHO’s announcement of a pandemic, neither 
the effort to thwart COVID-19, or its economic fallout, has 
been limited to countries with weaker health care systems. 
It is not an exaggeration to say that the financial effect of 
COVID-19 has affected, and will continue to affect, the 
world more than any event since the Great Depression. In 
the United States, cities and states have issued lockdown, 
shelter-in-place, or stay-at-home orders (or variations 
thereof ), and the United States government has provided 
and considered stimulus packages in the trillions of dollars. 
Other countries have similarly sought to provide aid to their 
citizens and businesses at levels never seen before.

The Specter and Realization of Pandemics

By definition, a pandemic is a global disease outbreak that 
occurs when a new virus emerges for which people have little 
or no immunity and for which there is no vaccine. A flu 
pandemic occurs when a new influenza virus emerges that 
can infect people easily and spread from person to person 
in an efficient and sustained way.7 As previously referenced, 
prior major pandemics include (1) the Spanish Flu in 1918, 
(2) SARS in 2003, (3) the bird flu in 2006, and (4) Ebola 
in 2014.

COVID-19 is the latest in a list of illnesses to hit the world 
over the past two decades, burdening humanity with the 

threat of a global contagion accompanied by disease and 
death and presenting worldwide economies with the specter 
of a global supply chain shut down and social distancing 
policies that preclude or limit workforce operations.8 

Indeed, like predecessor viruses such as Ebola, SARS, and 
the avian flu, coronavirus reads like a Hollywood disaster 
movie: a mutated variant of SARS; no available vaccination; 
tens of millions of people worldwide quarantined, giving a 
ghost-town feel to some of the most populous centers in 
the world; over 73 million people infected in at least 191 
countries; over 1.6 million people dead; global businesses 
shut down or operating under significant restrictions; and 
health experts projecting this outbreak could linger for years, 
notwithstanding that in December 2020, vaccinations were 
approved and distribution initiated.

Historically, pandemics have warranted the attention 
now being given to the coronavirus. Although far from 
exhaustive, the events listed in Figure 1 highlight how actual 
or threatened pandemics have confronted humanity for the 
past 100 years:

Figure 1
YEAR EVENT

1918
Spanish Flu: 40-50 million die; global 
population was 1.75 billion

1957 / 68
“Milder” pandemics: 1-4 million die 
worldwide

1976
Ebola: high fatality; 21-day incubation; 
widespread west African nations

1997
Bird flu: Poultry to human; 33% fatality (6 
of 18); 1.5 million chickens in Hong Kong 
(mutant strain kills 3-year-old boy)

2003
SARS: Spreads globally from Hong Kong 
hotel; infects 8,000 in 29 countries; 800 
die—10% fatality

2004
Mutated bird flu: 140 cases; 70 
deaths—50% fatality. 150 million birds 
destroyed. Billions in economic loss.

2005
Bird flu H5N1: carried via migratory birds 
throughout world

2006
H5N1 humans: 251 cases; 148 
deaths—59% fatality

2014 Ebola: USA has first diagnosis

2015
HPAI HF (mutated bird flu): hits 
commercial poultry; 48 million birds 
destroyed



22

Insurance and Pandemics

Early on in the pandemic, a Law360 article reported that 
insurance companies were being warned by their lawyers 
and loss adjusters to expect a jump in claims under business 
interruption policies as the repercussions of the spread of 
COVID-19 began to cut into business activity.9 In fact, 
insurance claims and lawsuits arising from COVID-19 have 
reflected the spread of the disease itself. 

Although vaccinations are now being distributed, it remains 
to be seen whether we are in the infancy of this outbreak 
or the beginning of the end. The effect of COVID-19 on 
human life and economies throughout the world is fluid, 
and a myriad of unknowns remain. What is apparent, 
however, is that individuals and businesses alike are 
questioning whether insurance will be available to aid those 
whose businesses are affected by COVID-19. As with any 
insurance question, the answer is to read the policy. This 
article will address insurance questions arising as a result of 
this crisis. We emphasize, however, that this article focuses 
on possible claims and coverage issues that could arise, and 
we recognize that additional factors, specific facts, and 
specific policy language must be reviewed with respect to 
any specific claim.

Property Insurance and Business Interruption

COVID-19 has prompted inquiries into whether 
commercial policyholders will be able to recoup all or 
part of their economic or business income losses from 
the “business interruption” or “contingent business 
interpretation” coverage in commercial property policies. 
Business interruption coverage addresses lost profits caused 
by damage to the policyholder’s own property, while 
contingent business interruption coverage addresses a 
policyholder’s losses resulting from interruption of suppliers’ 
or customers’ businesses because of their property damage. 
As with losses arising from prior viral events, policyholders 
are likely to discover that their standard form policies have 
coverage restrictions that may preclude or significantly limit 
any financial recovery.

Specified Perils 

Commercial businesses often procure business interruption 
coverage as part of their commercial property policies, 
the scope of which can vary by policy. Many commercial 
property policies that include business interruption coverage 
designed to assist a policyholder that suffers financial losses 
in their operations, only extend coverage if a loss arises from 
a designated cause or specified peril. For example, some may 
limit coverage to such designated causes as fire or earthquake. 

Most standard form property policies that insure against 
specified perils do not include viruses or pandemic events as 
designated perils. In circumstances where the policy requires 
a designated peril as a condition precedent to coverage, but 
the loss does not qualify, business interruption coverage 
generally will not be available.

The nature of a property insurance policy is to provide an 
insured with benefits for accepted risks of loss in exchange 
for the receipt of premiums. Property insurance policies 
generally insure either (1) “all risks” of physical loss, unless 
perils are specifically excluded or (2) “named perils” such 
as losses from specifically identified causes, e.g., fire or 
earthquake. The typical “all-risk” policy begins with a broad 
insuring provision that states that the policy covers “direct 
physical loss or damages to Covered Property.” The insurer 
then specifies which risks it will not assume by listing 
those causes of loss as policy exclusions.10 In other words, 
“the insurer promises to pay money to the insured on the 
happening of an event, the risk of which has been insured 
against.”11 

Direct Physical Loss 

Commercial property policies also typically require “direct 
physical loss” to the property and proof of causation. 
In the event of a claim for coronavirus-related business 
interruption, questions may arise regarding whether this 
“physical loss” requirement has been met. In particular, in 
circumstances where a business has been closed as part of 
a mandatory or voluntary closure—but is otherwise is still 
habitable and uncontaminated—it probably has not suffered 
a direct physical loss since infectious diseases arising from 
human-to-human transmission generally will not qualify as 
property damage.

Generally speaking, “direct physical loss” does not include 
consequential or resulting economic loss.12 In contrast, 
if a property has become physically contaminated and 
uninhabitable due to coronavirus, there may be a basis for 
a policyholder to claim a direct physical loss has occurred. 
For example, if tangible property is contaminated with the 
virus, the contamination of physical property may qualify as 
direct physical loss to property.

The economic fallout from COVID-19 appears 
predominantly to be based on economic slowdown or 
cessation due to societal adoption of social distancing 
in an effort to thwart exponential spread of the disease. 
However, prophylactic measures to protect against future 
contamination, or shutdown due to fear of contamination, 
generally will not qualify as direct physical loss to property.
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A widely cited decision from the United States Court of 
Appeals for the Eighth Circuit explains the “direct physical 
loss” requirement. In Source Food Technology, Inc. v. U.S. 
Fidelity & Guaranty Co., the insured argued that the closure 
of the U.S.-Canada border to its imported beef due to “mad 
cow” disease concerns qualified as “direct physical loss” since 
it was unable to transport its product.13 The insured relied 
on General Mills, Inc. v. Gold Medal Insurance Co.14 and 
Marshall Produce Co. v. St. Paul Fire & Marine Insurance Co.15 
to support its position that the impairment of function and 
value of a food product caused by government regulation 
is a direct physical loss to insured property. The Eighth 
Circuit found that the two cases were distinguishable and 
that coverage in those cases was triggered by actual physical 
contamination of insured property.16 The court disagreed 
with the insured’s argument, finding that Source Food’s 
inability to transport its beef product across the border did 
not constitute product that was physically contaminated 
or damaged and to hold otherwise would render the word 
“physical” meaningless.17

In the face of COVID-19, policyholders have repeatedly 
asserted that the unpublished decision of Gregory Packaging, 
Inc. v. Travelers Property and Casualty Co. of America, 
supports an argument that the presence of the virus in a 
building will satisfy the direct physical loss requirement.18 
Notably, however, in Gregory Packaging, the presence of 
ammonia in the building made the building uninhabitable. 
In contrast, the cessation of business operations arising from 
COVID-19 is the result of government authorities working 
to eliminate or decrease the person-to-person spread of 
the disease, rather than identifying a physical property as 
contaminated or uninhabitable. Moreover, other published 
cases support the premise that property that may be cleaned 
has not suffered direct physical loss.19 

Further, well-established Texas law requires direct physical 
loss.20 Within the Fifth Circuit, the loss needs to have been a 
“distinct, demonstrable physical alteration of the property.”21 
Similarly, a federal district court for the Northern District 
of Texas held that the term “physical loss” “cannot fairly be 
construed to mean physical loss in the absence of physical 
damage.”22 “[D]irect physical loss” requires a “‘distinct, 
demonstrable, physical alteration of the property’” and 
“exclude[s] alleged losses that are intangible or incorporeal,” 
thereby precluding claims “when the insured merely suffers 
a detrimental economic impact.”23 

In Texas, examples of direct physical loss include structural 
damage from hurricane winds,24 hailstorms,25 and ice 
storms.26 The cases all involve some form of physical 
alteration of the structural integrity or nature of property. 

As such, the court in Vandelay Hospitality Group LP d/b/a 
Hudson House v. The Cincinnati Insurance Company, et al., 
granted an insurer’s motion to dismiss with leave to replead, 
holding that a virus, which does not physically alter the 
structural integrity or nature of property, does not constitute 
direct physical loss.27 The Northern District of Texas ruled 
that allegations in the amended complaint were “factually 
conclusory and/or legal conclusions” that did not plausibly 
plead that the restaurants had suffered physical loss or 
damage that would be covered by the policy, and without 
such an allegation, they cannot allege a breach of contract 
on the insurer’s part.28 Similarly, in Diesel Barbershop, LLC v. 
State Farm Lloyds, the Western District of Texas granted an 
insurer’s motion to dismiss, holding that there was no direct 
physical loss.29 

It is unlikely that the coronavirus will allow for a one-
rule-fits-all conclusion when it comes to a determination 
of whether an insured has suffered a direct physical loss. 
Rather, it is more likely that each claim will be investigated 
and evaluated based on its specific facts.

To date, policyholders have filed over 1,400 declaratory 
relief actions against their insurers in the United States, 
most of which involve some question regarding physical 
loss. The economic impact of these rulings is so significant 
that multiple publications and web sites are now tracking 
them.30 While it is still early in the litigation process, there 
have already been a significant number of rulings in favor 
of insurers.31 Conversely, at least one court has concluded 
that a shutdown order issued to contain COVID-19 
qualifies as a “physical loss.”32 And other courts, focused on 
specific allegations and assuming the allegations are true for 
purposes of ruling on a motion to dismiss, have concluded 
that insureds have stated plausible claims for a business 
income loss.33

Contingent Business Interruption 

Some policies may provide contingent business interruption 
coverage arising from disruptions between an insured and 
its supplier or customer. Generally, such coverage still may 
require that the underlying cause fall within a designated 
cause of loss or peril and arise from direct physical loss to 
property—similar to the policyholder’s own coverage for a 
first-party business interruption loss. For businesses with 
essential reliance on supply chain production, contingent 
business interruption coverage often provides coverage when 
a supplier suffers a direct physical loss to its property that 
impairs its ability to provide delivery of goods or materials.

Insureds in the businesses of manufacturing, hospitality, and 
health care are some of the more common policyholders 
for this product line. Of note, many contingent business 
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interruption insurers also require that affected suppliers be 
specifically identified or scheduled in the insured’s policy in 
order for coverage to exist. Contingent business interruption 
policies also are likely to include the same exclusions found 
in a standard form first-party policy.

Civil Authority Coverage 

Some policies extend business interruption coverage for 
losses arising from “civil authority” orders that impair or 
prohibit access to an insured’s property. The scope and 
limitations of business interruption coverage under such 
endorsements vary. Such coverage may or may not be 
included as part of the insurer’s standard form; the coverage 
itself may vary based on whether a “direct physical loss” will 
be required. Insurers also may issue civil authority coverage 
on a manuscript basis, addressing specific needs based on 
expenses, geography, disease, calendar year, voluntary or 
mandatory orders, direct physical loss, a designated risk, or 
other criteria.

In the case of COVID-19, governments throughout the 
world have followed China’s lead and restricted certain 
operations, travel, imports, and exports. For this reason, 
some commercial policyholders may look to the civil 
authority provisions in their policies for lost income and 
extra expense coverage.

If civil authority coverage is included as part of an insured’s 
business interruption coverage, however, it often has 
significant prerequisites and is commonly written on a 
manuscript or bespoke basis. For example, such coverage 
may be limited to a waiting period following the “first 
action of civil authority”and may apply for a limited period 
following the civil authority action, such as a period of a few 
consecutive weeks or to the period when the civil authority 
coverage ends. This coverage may also require an occurrence 
resulting in physical loss to the property or within a one-
mile radius.

Form CP0030 exemplifies such prerequisites:

When a Covered Cause of Loss causes 
damage to property other than at the 
described premises, we will pay for the 
actual loss of Business Income you sustain 
and the necessary Extra Expense caused 
by action of civil authority that prohibits 
access to the described premises, provided 
that both apply:

1.	 Access to the area immediately 
surrounding the damaged property 

is prohibited by civil authority as a 
result of the damage, and the described 
premises are within that area but are not 
more than one mile from the damaged 
property; and

2.	 The civil authority takes action 
in response to dangerous physical 
conditions resulting from the damage, 
or continuation of the Covered Cause 
of Loss that caused the damage, or the 
civil authority takes action to enable 
a civil authority to have unimpeded 
access to the damaged property.

Significantly, civil authority coverage is generally designed 
to provide insurance following physical damage to property 
and a subsequent civil authority action taken in response 
thereto, “as opposed to an action by a civil authority taken 
in anticipation of, and to prevent, possible damage in 
the future.”34 In Dickie Brennan & Co. Inc. v. Lexington 
Insurance Co., the U.S. Court of Appeals for the Fifth 
Circuit explained that, “[t]he general rule is that civil 
authority coverage is intended to apply to situations where 
access to an insured’s property is prevented or prohibited by 
an order of civil authority issued as a direct result of physical 
damage to other premises in the proximity of the insured’s 
property.”35 By way of further example, a federal district 
court in Louisiana found that the FAA’s closure of airports 
after September 11, 2001, did not “prohibit access” to the 
policyholder’s hotels as required under the clause and the 
FAA did not “prevent” customers from going to the hotel.36 
Similarly, a New York court has held that “vehicular and 
pedestrian traffic in the area was diverted, (but) access to the 
restaurant was not denied,” resulting in no recovery for the 
policyholder.37

Virus Exclusions 
In response to COVID-19, policyholders have already raised 
the question of whether circumstances may exist where 
the presence of the virus in a physical structure will satisfy 
the policy requirement of direct physical loss to property. 
While attorneys and experts may line up to address this 
issue, as a practical matter, it may be moot. Many standard 
form business interruption policies contain exclusions 
that preclude coverage for losses arising from a virus. Such 
exclusions have existed for at least fifteen years and are clear 
in precluding coverage under any provision in the policy for 
any loss arising from a virus.

For example, Insurance Services Office (ISO) form CP 01 
40 07 06 provides in pertinent part:
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EXCLUSION OF LOSS DUE TO VIRUS OR 
BACTERIA

A. The exclusion set forth in Paragraph B. 
applies to all coverage under all forms and 
endorsements that comprise this Coverage 
Part or Policy, including but not limited to 
forms or endorsements that cover property 
damage to buildings or personal property 
and forms or endorsements that cover 
business income, extra expense or action of 
civil authority.

B. We will not pay for loss or damage 
caused by or resulting from any virus, 
bacterium or other microorganism that 
induces or is capable of inducing physical 
distress, illness or disease. …

Significantly, when ISO submitted the exclusion to state 
regulators in July 2006, its circular LI-CF-2006-175 
expressly identified SARS—the virus from which COVID-19 
mutated—as a type of virus that the exclusion is designed 
to address. The ISO circular stated: [E]xamples of viral and 
bacterial contaminants are rotavirus, SARS, influenza (such 
as avian flu), legionella and anthrax. The universe of disease-
causing organisms is always in evolution.”

The circular further stated:

Although building and personal property 
could arguably become contaminated 
(often temporarily) by such viruses and 
bacteria, the nature of the property itself 
would have a bearing on whether there 
is actual property damage. An allegation 
of property damage may be a point of 
disagreement in a particular case. In 
addition, pollution exclusions are at 
times narrowly applied by certain courts. 
In recent years, ISO has filed exclusions 
to address specific exposures relating to 
contaminating or harmful substances. 
Examples are the mold exclusion in 
property and liability policies and the 
liability exclusion addressing silica dust. 
Such exclusions enable elaboration of the 
specific exposure and thereby can reduce 
the likelihood of claim disputes and 
litigation.

While property policies have not been 
a source of recovery for losses involving 

contamination by disease-causing agents, 
the specter of pandemic or hitherto 
unorthodox transmission of infectious 
material raises the concern that insurers 
employing such policies may face claims in 
which there are efforts to expand coverage 
and to create sources of recovery for such 
losses, contrary to policy intent.

In light of these concerns, we are presenting 
an exclusion relating to contamination by 
disease-causing viruses or bacteria or other 
disease-causing microorganisms. 

Thus, there cannot be coverage for lost business income if 
the policy excludes coverage for a loss arising from a virus, 
even if the lost income resulted from damage to property.38 

Virus exclusions have similarly been the focus of coverage 
litigation in response to COVID-19. Several cases 
have already determined that virus exclusions apply to 
preclude coverage for business income claims arising from 
coronavirus.39 

Specialized Business Interruption 

The insurance industry does offer specialized insurance 
policies and extensions of coverage to standard property 
insurance policies. In some circumstances, the policy may 
not require direct physical loss to property. This coverage is 
most common among policyholders in the hospitality and 
health care industries, who may elect to purchase insurance 
coverage for losses caused by “communicable or infectious 
diseases.”

Many of these policies or policy endorsements are 
manuscript or bespoke in nature. As such, insuring clauses 
may be specific in the identification of designated contagious 
or infectious diseases. Similarly, these policies may contain 
exclusions that preclude coverage for specific viruses or 
diseases, or may preclude coverage for all viruses, bacteria, or 
contagious and infectious diseases not otherwise identified 
in the insuring agreement.

Pandemic and Virus-Specific Coverage or 
Exclusions 

As indicated in the above provisions, the existence of 
contagious and infectious diseases, as well as the growing 
threat of potential pandemics, prompted the insurance 
industry to be more specific in excluding certain diseases or 
pandemic events.
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Notwithstanding such exclusions, however, some insurers 
offer specialized coverage for pandemic events. In May 2018, 
for example, the Insurance Journal reported that Marsh, in 
collaboration with Munich Re and epidemic risk modeler 
Metabiota, had announced the launch of PathogenRX, 
a fully integrated pandemic coverage product. “Using 
triggers like Metabiota’s new Pathogen Sentiment Index, 
which provides extensive analytics into infectious disease 
outbreaks, businesses can model their potential financial 
loss from an outbreak and protect against the threat through 
an insurance policy underwritten by Munich Re. The policy 
is customizable and can be tailored to provide coverage for 
specific expenses, geographies, types of disease, or portions 
of a calendar year.”40 

Other insurance products may respond with an exclusion 
or coverage for specific pandemic threats. For example, 
the Ebola crisis prompted various insurers to preclude 
coverage expressly for Ebola-related claims, particularly 
for policyholders with foreign travel exposure to certain 
African countries where Ebola-loss exposures were present. 
In contrast, in October 2014, the London Market offered 
specific business interruption coverage to facilities such as 
hospitals, hotels, airports, shopping centers, restaurants, 
theaters, gyms, or any other business that might be forced 
to shut its doors because of an Ebola outbreak.

Event Cancellation and Nonappearance Insurance

One of the great wake-up calls to the world regarding the 
serious threat COVID-19 presents to humanity was the 
mass cancellation of public events that occurred in March 
of 2020. Worldwide, headlines repeatedly identified the 
suspension of all U.S.-based professional sports seasons 
and the cancellation of Broadway shows and major concert 
tours, and the list continues to expand. Many provide 
coverage for the cancellation of events will be subjected to 
careful review as policyholders and insurers alike evaluate 
whether insurance coverage is available for the economic 
losses arising from such cancellations.

Generally, event cancellation and contingency nonappearance 
insurance policies extends coverage for cancellation-related 
perils that are beyond the control of the insured, the event 
organizer, and the attendees when such identified perils 
result in cancellation, abandonment, postponement, or 
enforced reduction in attendance. Coverage under an 
event cancellation policy often is manuscript in nature and 
specific to an event or venue but may provide coverage 
for financial losses such as lost ticket sales, out-of-pocket 
expenses, contractual guarantees to others, and possibly 
even reimbursement to attendees for their purchased tickets.

Perils

Specified perils in an event cancellation policy may include 
death, accident, or illness, unavoidable travel delay, venue 
damage, and inclement weather. Similar to business 
interruption coverage, event cancellation policies generally 
will not extend coverage if cancellation is due to the attendees’ 
or event organizers’ fear of traveling or being infected with 
COVID-19. In such circumstances, the cancellation of an 
event may not be beyond the control of the event organizer 
or its attendees.

Exclusions

Event cancellation policies often preclude coverage 
for cancellation due to lack of interest or support for 
an event, preexisting conditions, terrorism, breach of 
contract, financial failure of a venture, and even viruses or 
communicable diseases. For example, the Communicable 
Disease exclusion precludes coverage where a loss arises out of 
fear of any world epidemic determined by the WHO. While 
this exclusion may exist in some event cancellation policies, 
coverage still may be available in some circumstances where, 
for instance, the insured purchased civil authority coverage, 
and the venue where the event was scheduled to take place 
was closed under the order of a government authority due 
solely to a communicable disease that manifested within the 
venue.

Conditions

Event cancellation also obligates an insured to mitigate any 
losses. Mitigation measures may include reasonably seeking 
to postpone or reschedule an event to a different time or 
location.

The significance of event cancellation insurance has been 
highlighted by the Olympics scheduled for June 2020 in 
Japan. In a call with investors, Swiss Re, which reportedly 
insures about 15 percent of the event cancellation market, 
reported that it could face a $250 million exposure if the 
summer Olympics were cancelled.41 Moreover, “Financial 
analyst company Jefferies said at the start of the month 
that it estimates the insured cost of the 2020 Olympics, 
including TV and sponsorship, to be as high as $2 billion.”42 
However, and as noted by Law 360, “most event cancellation 
insurance policies do not cover losses from communicable 
diseases like the coronavirus, except where such coverage 
is sold as an add-on. Moreover, that coverage is often only 
triggered when the government stops the event from going 
ahead, rather than when the organizer decides to cancel or 
attendees drop out.”43 
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General Liability Insurance

As a result of the rapid spread of COVID-19, insurers are 
likely to confront general liability claims in the context of 
property damage or bodily injury. Specifically, businesses 
increasingly may find themselves as the target of claims 
alleging that their negligence led to the exposure and 
infection of clients and, in turn, insurers may find that 
their general liability policies are targeted. The potential for 
and creativity behind such claims is almost unlimited. For 
example, such claims could include:

• A policyholder’s failure to warn or protect others;

• Exposure resulting in bodily injury or property 
damage;

• Negligence involving visitors to businesses or 
other locations such as offices, daycare centers, or 
places of worship;

• Negligence suits brought against the poultry 
industry (in fact, liability suits against poultry 
growers, meat packers, processors, retailers, and 
restaurants may be inevitable);

• Product liability related to air filtration and 
recirculation, particularly in situations involving 
airplanes and hospitals;

• Personal injury involving occurrences such a 
wrongful eviction or imprisonment;

• Constitutional claims involving the quarantine or 
restriction of infected or exposed persons and the 
“taking” of property;

• Negligence or other liability suits against a 
company or organization that fails to implement a 
pandemic contingency plan;

• Professional negligence claims based on a medical 
professional’s failure to diagnose or treat;

• Claims against government entities for an 
unconstitutional “taking” arising from a civil 
authority order or other directive from a government 
authority;44 and

• Negligence or strict liability claims against 
vaccination or drug manufacturers or distributors 
related to the effectiveness or side effects of a given 
treatment.

Commercial general liability (CGL) policies generally 
are written pursuant to forms provided by ISO. The ISO 
Commercial General Liability Coverage Form states that 
each carrier “will pay those sums that the insured becomes 
legally obligated to pay as damages because of ‘bodily 
injury’ or ‘property damage’ . . . caused by an ‘occurrence.’” 
“Property damage” is defined to include both “[p]hysical 
injury to tangible property, including all resulting loss of 
use of that property” and “[l]oss of use of tangible property 
that is not physically injured.” Under the first prong of 
the definition, to be “property damage,” there must be “an 
alteration in appearance, shape, color or in other material 
dimension.”45 Damages such as cracked sheetrock and stone 
veneer have qualified as “property damage.”46 

The “damages because of . . . ‘property damage’” provision 
in a CGL includes recovery sought for economic losses, such 
as diminution in value, that are “attributable” to property 
damage, and allegations of such damages trigger an insurer’s 
duty to defend.47 Moreover, loss of use of property that is 
tied to covered “property damage” also constitutes “damages 
because of . . . ‘property damage’” under the standard-form 
CGL insuring agreement.48 

Under the insuring agreement, the “property damage” 
must be caused by an “occurrence,” which is defined as an 
accident.49 Even a deliberate act, if performed negligently, is 
an accident for purposes of a general liability policy, if the 
effect is not the intended or expected result.50 An intentional 
tort, on the other hand, is not an accident and, thus, not an 
“occurrence” regardless of whether the effect was unintended 
or unexpected.51 Consistent with the insuring agreement 
and the definition of an “occurrence” (and an applicable 
policy exclusion), there cannot be any evidence that the 
“property damage” was expected or intended by the insured. 
Further, the CGL grant of insurance coverage is subject to 
several policy exclusions.

Errors and Omissions Insurance

Errors & omissions (E&O) coverage comes in a variety of 
packages. Litigation targets in any health or pharmaceutical 
crisis context often include:

• E&O Coverage for Medical Professionals;

• E&O Coverage for Pharmacies; and

• E&O Coverage for Businesses That Fail to 
Implement a Pandemic Contingency Plan.

A coronavirus pandemic may inevitably lead to litigation 
premised on theories that a coronavirus outbreak could have 
been prevented or substantially mitigated.
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E&O Coverage for Medical Professionals

E&O policies for medical professionals often extend 
coverage for medical incidents, typically defined as any act 
or omission arising out of provision of or failure to provide 
professional medical services. E&O policies for hospitals 
define medical incidents to mean any act or omission in 
the provision of or failure to provide professional health 
care services to patients, including providing or dispensing 
medications in connection with such services. Such E&O 
policies generally will exclude coverage for bodily injury to 
employees arising during the course of their employment 
(e.g., an employee’s exposure to an infectious or contagious 
disease) but may respond to claims that a health care 
professional acted or failed to act in a manner that led to a 
patient (nonemployee) contracting COVID-19.

E&O Coverage for Pharmacies

E&O policies for pharmacists similarly provide coverage 
for liability arising out of acts and omissions in providing 
professional services. The role of pharmacists has evolved 
beyond the mere filling of prescriptions to patient 
consultation and counseling, prescription evaluation, and 
drug product selection.

Directors and Officers Insurance

COVID-19 has roiled stock markets worldwide, resulting 
in significant losses for shareholders and decreasing 
valuations for global and local enterprises. The turmoil 
in the market appears to be premised, at least in part, on 
whether the market perceives that the COVID-19 crisis is 
being managed appropriately and what the reverberations 
will be on the global supply chain and business revenue. 
Shareholder actions against directors and officers have 
become an increasingly common response to market 
valuations alleged to have dipped unreasonably. Ultimately, 
how a company responds to COVID-19 may subject its 
directors’ and officers’ handling of the crisis to the scrutiny 
of the company’s shareholders. Disputes also may arise 
between companies and their directors and officers (D&O) 
over whether the company was adequately prepared for the 
risks associated with the pandemic or whether appropriate 
steps were taken in response to the crisis.

Most D&O insurance policies expressly exclude claims for 
bodily injury “based on, directly or indirectly arising out 
of, or relating to actual or alleged bodily injury.” While the 
language may vary by insurer or policy form, the intent is to 
preclude coverage for any claim, even for economic loss, if it 
is based on, arising out of, or related to bodily injury.

Shareholder actions against directors and officers often allege 
various degrees of misconduct as a basis for recovery. In this 
respect, insurers and policyholders also should examine 
the scope of their D&O insurance policies’ “conduct 
exclusions.” Many D&O insurance policies exclude coverage 
for certain misconduct by the insured, which can include 
deliberate fraud, dishonesty, and willful violations of the 
law. The particular language of these “conduct exclusions” 
can become significant if company management’s response 
to coronavirus risk becomes the subject of shareholder 
litigation. Certain D&O policies require only that the 
proscribed conduct occur “in fact,” while others provide 
that the exclusion applies only if the insured’s misconduct is 
established by “final adjudication.”

Employment Practices
Employment practices liability (EPL) insurance policies 
mainly provide coverage to employers for claims made by 
employees alleging discrimination based on sex, race, age, 
or disability (among others), and wrongful termination 
or harassment. EPL insurance also may be implicated if 
employees allege that they were mistreated when suspected 
of being infected. Some employment practices liability 
policies expressly cover alleged discrimination based on 
national origin and medical status.

Workers’ Compensation

Workers’ compensation insurance covers employees who 
suffer an injury in the workplace or an illness contracted in 
the workplace. This extends coverage to injuries “arising out 
of or in the course of employment,” meaning that claims 
for compensation must allege work-related losses. Coverage 
claimed for work-related losses is analyzed based on the 
time the loss occurred, the place where the loss occurred, 
the specific activity the claimant was engaged in when the 
loss took place, and the specific nature of the loss. Workers’ 
compensation claims similarly often focus on the issue of 
whether the claim is truly work related. Thus, employees 
and employers whose work is related to COVID-19 should 
maintain careful records identifying details related to 
potential exposures.

Legislative Action

On March 16, 2020, the New Jersey Legislature proposed 
a bill seeking to force insurers to pay COVID-19 business 
interruption claims notwithstanding the “Virus or Bacteria” 
exclusion, discussed supra. The law was to apply to existing 
insurance policies as of March 9, 2020, that insured 
businesses with fewer than 100 eligible employees (full-time 
who work 25 or more hours per week) in New Jersey. The 
draft bill specifically provided:
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Notwithstanding the provisions of any 
other law, rule or regulation to the 
contrary, every policy of insurance insuring 
against loss or damage to property, which 
includes the loss of use and occupancy and 
business interruption in force in this State 
on the effective date of this act, shall be 
construed to include among the covered 
perils under that policy, coverage for 
business interruption due to global virus 
transmission or pandemic . . . concerning 
the coronavirus disease 2019 pandemic.

As discussed above, in 2006, property insurers adopted a 
mandatory exclusion for their business interruption policies 
designed to preclude coverage expressly for losses related 
to viruses or bacteria. Specifically, the Insurance Services 
Office exclusion, CP 01 40 07 06, “Exclusion for Loss Due 
to Virus or Bacteria,” precludes first-party coverage for “loss 
or damage caused by or resulting from any virus  .  .  .  that 
induces or is capable of inducing physical distress, illness or 
disease.”

The New Jersey Legislature sought to eliminate the virus 
exclusion from policies, which would require property 
insurers covering risks in New Jersey to pay for business 
interruption losses due to coronavirus, even if their policies 
expressly excluded coverage for losses due to viruses. In 
proposing such a bill, New Jersey sought to create coverage 
for COVID-19 losses, even under policies where coverage 
is specifically excluded, based on the legislature’s concern 
about the virus exclusion in the policies. The legislature was 
essentially attempting to force private insurers to provide 
coverage and financial resources to small businesses that 
purchased insurance policies containing a virus exclusion.

On or about March 19, 2020, New Jersey’s proposed bill 
was “held indefinitely”; however, on March 24, 2020, it was 
announced that the bill would proceed to vote on March 25. 
Irrespective of the outcome, it is worth noting that such a 
bill poses potential violations of the Contracts/Impairments 
Clause of Article I of the United States Constitution, which 
provides “[n]o state shall  .  .  .  pass any  .  .  .  Law impairing 
the Obligation of Contracts.”52 In essence, the proposed law 
would require insurers to provide coverage for business 
interruption losses in circumstances where relevant 
contracts do not cover, and expressly exclude, such losses 
arising from a virus. On its face, such a law would appear 
to impair the rights and obligations of the parties to such a 
contract substantially in violation of Article I of the United 
States Constitution. One of the few limitations on state 
power embedded directly in the text of the Constitution, 

the Contracts Clause was designed to preclude states from 
enacting laws that abridge contracts as “contrary to the first 
principles of the social compact, and to every principle of 
sound legislation.”53 

To address such issues, the Supreme Court has employed a 
two-part test to determine the constitutionality of proposed 
state laws that mandate the eradication of policy provisions 
and exclusions.54 First, the Court examines whether the state 
law has operated as a “substantial impairment” of a contract. 
Unless this showing is made, the Court will uphold the 
statute and will not proceed to the second step. The second 
step is a review of the “purpose and necessity” of the state law. 
Other jurisdictions may attempt to issue a similar mandate 
on insurers, either through legislative efforts or through a 
directive from the department of insurance. 

On a related note, in a letter dated March 18, 2020, eighteen 
members of the U.S. House of Representatives requested 
that the leaders of various insurance companies, specifically, 
the American Property Casualty Insurance Association, the 
National Association of Mutual Insurance Companies, the 
Independent Insurance Agents & Brokers of America, and 
the Council of Insurance Agents and Brokers, retroactively 
recognize financial losses relating to COVID-19 under 
commercial business interruption coverage for policyholders. 
The letter stated that “[d]uring times of crisis, we must all 
work together. We urge you to work with your member 
companies and brokers to recognize financial loss due to 
COVID-19 as part of policyholders’ business interruption 
coverage.”55

In response, the four companies rejected the Houses’ 
request, but indicated that they are working to provide 
relief to policyholders. In their response, the companies 
specified that “[s]tandard commercial insurance policies 
offer coverage and protection against a wide range of risks 
and threats and are vetted and approved by state regulators. 
Business interruption policies do not, and were not designed 
to, provide coverage against communicable diseases such 
as COVID-19.”56 The companies further asserted that the 
insurance industry remains committed to its consumers that 
they will ensure that prompt payments are made in instances 
where coverage exists.

Conclusion

The full significance of the effects of COVID-19 on our 
population remains unknown. It is certain, however, 
that related insurance claims are and will continue to be 
pursued. Such claims are likely to be varied and could arise 
under a number of insurance products. Consequently, it is 
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Where We Were: Coverage Before and After SARS

Pandemic coverage has obviously been a significant topic of 
conversation lately. This article seeks to explain the history 
of coverage relating to pandemics, provide a snapshot of 
where coverages currently stand, and provide a glance into 
the future. This may be the first world-wide pandemic in a 
century, but similar events have happened before and are 
anticipated to happen again.

As with any claim, coverage for a pandemic has to be 
evaluated under an insurance policy’s grants of coverage 
and exclusions. Before SARS (Sever Acute Respiratory 
Syndrome, first identified in February, 2003), a business-
interruption or commercial general liability policy may have 
provided coverage for a pandemic-related claim, because 
the exclusions did not yet consistently address viruses or 
bacteria.

Consider the long-standing definition of “pollutants” within 
a pollution exclusion from a pre-2003 general liability 
policy:

Pollutants means any solid, liquid, gaseous 
or thermal irritant or contaminant, 
including smoke, vapor, soot, fumes, acids, 
alkalis, chemicals and waste….

In the pre-SARS environment, some courts found this 
language did not exclude coverage for claims arising out of 
the presence of bacteria, meaning coverage for a virus was 
likely also not excluded. Thus, before SARS, there was a 
chance of coverage under the common policy forms.

This changed following outbreaks of SARS in 2003. A 2006 
circular form ISO addressed the fact that contamination 
exclusions were already present in ISO forms, but “at this 
point in time,” “particular attention” was needed regarding 
viruses and bacteria.

Some underwriters revised the definition of “pollutants” to 
include virus, bacteria, and/or microbes, whether within 
the standard definition or endorsement. In addition, 
underwriters developed new types of exclusions: “fungi or 

bacteria,” “pathogenic organisms,” “viruses, bacteria, and 
microbe,” and others, meant to apply above and beyond the 
pollution exclusion. 

A virus or bacteria exclusion:

We will not pay for loss or damage caused 
by or resulting from any virus, bacterium 
or other microorganism that induces or 
is capable of inducing physical distress, 
illness or disease.

A fungi or bacteria exclusion:

The Policy does not cover the following 

“Bodily injury” or “property damage” 
which would not have occurred, in whole 
or in part, but for the actual, alleged or 
threatened inhalation of, ingestion of, 
contact with, exposure to, existence of, or 
presence of any “fungi” or bacteria on or 
within a building or structure, including 
its contents, regardless of whether any 
other cause, event, material or product 
contributed concurrently or in any 
sequence to such injury or damage.

A pathogenic organisms exclusion:

We do not insure for loss or damage caused 
by, resulting from, contributing to or made 
worse by the actual, alleged or threatened 
presence of any pathogenic organism, 
all whether direct or indirect, proximate 
or remote, or in whole or in part caused 
by, contributed to or aggravated by any 
physical damage insured by this policy . . .

Pathogenic Organisms means any . . . virus 
. . . 
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A quarantine and influenza exclusion:

This insurance does not cover losses directly 
or indirectly arising out of, contributed to 
by, or resulting from: 

8. any communicable disease which leads 
to:

a. the imposition of quarantine or 
restriction in movement of people or 
animals by any national or international 
body or agency;

b. any travel advisory or warning being 
issued by a national or international body 
or agency;

and in respect of a. or b. above any fear 
or threat thereof (whether actual or 
perceived).

This insurance also excludes loss directly 
or indirectly caused by, resulting from or 
in connection with any action taken in 
controlling, preventing, suppressing or 
in any way relating to a communicable 
disease.

…

9. a. influenza A (H5N1) (also known as 
‘avian flu’ or ‘bird flu’); or

b. influenza A (H1N1) (also known as 
‘swine flu’); or

c. any strain, virus, complex or syndrome 
that is related to influenza A (H5N1) or 
influenza A (H1N1);

and in respect of a., b. or c. above any 
fear or threat thereof (whether actual or 
perceived).

This insurance also excludes loss directly 
or indirectly caused by, resulting from 
or in connection with any action taken 
in controlling, preventing, suppressing 
or in any way relating to any outbreak 
of influenza A (H5N1) or influenza A 
(H1N1).

Thus, following SARS but before COVID, many policies 
would not provide coverage for claims arising out of bacteria, 

viruses, or microbes—the causes of pandemics. We are now 
seeing this play out in courtrooms across the world.

This led to the creation of specialized products or exclusion 
buy-backs for pandemic coverage. Due to the high expense 
and small degree of risk, most insureds did not purchase 
these policies. The few that did were typically in the 
entertainment and event space—consider Wimbledon, 
which has maintained pandemic coverage since 2003. 
According to Insurance Journal, this cost Wimbledon 
approximately £25.5 million cumulatively but is covering 
claims of approximately £114 million. Unfortunately, that 
type of coverage is now very difficult to obtain now.

Where We Are: Coverage After COVID

Immediately after COVID became a world-wide pandemic, 
the underwriting departments began revising their policy 
forms. Absolute pollution exclusions, along with virus, 
bacteria, and microbe exclusions, are becoming standard in 
all lines. In addition, new exclusions have been drafted to 
give insurance carriers a belt-and-suspenders assurance that 
pandemic-related claims will not be covered.

For example, the absolute microorganism exclusion is 
becoming more common:

This policy does not insure any loss, 
damage, claim, cost, expense or other 
sum directly or indirectly arising out of or 
relating to:

mold, mildew, fungus, spores or other 
microorganism of any type, nature, or 
description, including but not limited to 
any substance whose presence poses an 
actual or potential threat to human health.

This exclusion applies regardless whether 
there is (i) any physical loss or damage 
to insured property, (ii) any insured peril 
or cause, whether or not contributing 
concurrently or in any sequence; (iii) any 
loss of use, occupancy, or functionality; or 
(iv) any action required, including but not 
limited to repair, replacement, removal, 
cleanup, abatement, disposal, relocation, 
or steps taken to address medical or legal 
concerns.

This exclusion replaces and supersedes 
any provision in the policy that provides 
insurance, in whole or in part, for these 
matters.
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Here we see both an exclusion for damages arising out of 
microorganisms, and a provision making this exclusion 
controlling over any other policy provision.

We are also seeing what appears to be a completely new 
exclusion for communicable disease. It defines communicable 
disease to include virus and bacteria, and there is language 
making clear it applies regardless of any other language in 
the policy.

Specialized new coverages are also emerging. One agency 
is offering non-damage business interruption coverages, 
tailored to the client, for future pandemic and epidemic 
outbreaks. Our agency offers a product to NCAA football 
teams, insuring for losses associated with game cancelation 
due to COVID. 

Finally, the market for specialized pandemic coverages or 
buy-backs of exclusions has all but disappeared, and what is 
available is extremely expensive.

Where We Are Going: Post-COVID Coverages
Insurance markets are reactive: As new risks appear, new 
products are created, but as old risks grow and become 
too difficult to anticipate or too expensive to cover, the 
market declines to write those risks. When large risks settle 
and become more predictable, carriers sometimes offer the 
product again—though, we believe it unlikely there will 
ever specifically be broad-form coverage for COVID-19.

The risks posed by pandemics find parallel to those of 
flood and terrorism. All three risks are growing and present 
astronomical expenses that could bankrupt insurance 
markets. A world-wide pandemic falls into the category of 
“systemic risks”—those “uninsurable risks with the potential 
of surpassing the capital of the industry.” 

The market is looking to non-traditional insurance 
solutions, such as captives, where a company insures itself, 
often pooling with other companies to diversify risk. This 
arrangement allows a great deal of flexibility. We have 
seen captives pay pandemic-related claims for COVID, 
in situations that would not typically have triggered other 
insurance. This is because these policies may be written 
without the exclusions covered above or may not require 
physical damage as a trigger. We expect to see this market 
grow, both as a response to the unavailability and expense 
of pandemic coverages, as well as to the overall hardening 
of the market. 

Finally, many in the industry anticipate governments will 
have to step in as a reinsurer, to entice markets to accept 
pandemic risks in the future, just as has been done with 
flood and terrorism. These public-private partnerships are a 
development to watch closely in the next few years.
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The physical, economic, and emotional impact of 
COVID-19 has the potential to be the single greatest 
disrupter and influencer of attitudes impacting jury 
perceptions in the history of our country. Because the 
health and the economic effects of the coronavirus reached 
every community in every state and because the nationwide 
economic shutdown impacted millions of businesses across 
the country, the number of first-party insurance claims 
seeking coverage to mitigate against the effects of business 
closures and shutdowns are expected to impact literally 
every court in every American jurisdiction over the next four 
years. 

Regardless of whether regional or national Multidistrict 
Litigations (MDLs) are created to deal with this flood of 
insurance litigation and regardless of whether the state or 
federal courts grant summary judgments in favor of some of 
the insurers on any of the coverage issues, property insurers 
will inevitably have to face juries across the country to 
try breach of contract and bad faith claims arising out of 
the carrier’s handling of individual insurance claims. The 
combination of the volume of claims and the enormous 
dollar amounts involved will make it impossible to simply 
settle all of them out of court because there is not enough 
capital, surplus, and reinsurance capacity to do that on a 
nationwide basis. As such, when the flood of COVID-19-
related litigation reaches the courthouse steps, the question 
becomes how jurors’ experiences during the pandemic will 
affect how they filter information received in a first-party 
insurance trial dealing with the COVID-19. The purpose 
of this report is to examine an extensive nationwide survey 
we conducted beginning in May of 2020 to examine these 
critical issues.

Every major catastrophe to hit a metro area in the U.S. 
in the last 30 years has resulted in measurable attitudinal 
affects impacting jury perceptions for more than a year. Any 

time a hurricane, tornado, wildfire, earthquake, or other 
environmental disaster impacts a major metropolitan area, we 
have personally seen how local juries repeatedly demonstrate 
a willingness to disregard a court’s instructions or ignore 
some of the trial evidence presented in order to “take care of 
their own” and render a breach of contract and/or bad faith 
finding against a property insurer in favor of a local business 
or local homeowner. This jury nullification phenomenon 
has historically been limited both geographically and in 
time. Geographically, the willingness to overcompensate a 
business or homeowner for an insurance claim arising out 
of the catastrophe in question has been limited to those 
geographic areas directly impacted by the event. In other 
words, the desire of local jurors to find against a property 
insurer regardless of the evidence at trial or the instructions 
from the court have not historically been replicated outside 
of the limited geographic area directly impacted by the 
catastrophic event. In our experience, this phenomenon 
also only lasts for approximately 18 months because as local 
citizens personally experience premium increases and begin 
to develop negative opinions about local businesses and 
local homeowners who received “betterment” as a result of 
their insurance claims, so juries in these previously impacted 
areas return to their “historic” attitudinal positions after one 
year but before two years most frequently. 

Jury attitudes historically return to more normal predictive 
patterns approximately 18 months after a catastrophe 
impacts a region, but it can vary slightly depending on the 
degree of potential trauma. Because this has proven true 
in every single catastrophic event giving rise to numerous 
first-party insurance claims and suits in the last 3 decades, 
the purpose of our research project was to assess whether 
the exact same attitudinal risks exist for juries nationwide 
because of COVID-19. If we know from experience 
and prior research that jury nullification risks exist in 
geographically limited areas for approximately 18 months 
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following a catastrophe, are we at risk of similar experiences 
nationwide because every American was impacted in some 
way by the COVID-19 pandemic?

OUR RESEARCH
Our nationwide survey of attitudes and perceptions about 
COVID-19 and insurance claims was designed to answer the 
question of whether the scope of COVID-19 losses create 
national risks for jury nullification in first-party insurance 
coverage and bad faith cases for the foreseeable future. Our 
online questionnaire featured 150+ questions, which were 
ultimately answered by an exceptionally diverse spectrum 
of respondents in all 50 states, including employees of the 
insurance industry and their lawyers. Typically, insurance 
industry employees are excluded from such surveys because 
the researchers fear their personal perspectives will skew the 
survey results. We intentionally included them to specifically 
test whether the attitudes and opinions of those in the 
insurance industry differ significantly from those around 
the country who do not work for the insurance industry. We 
discovered their views are diametrically opposed on virtually 
every single issue we tested. 

Our survey contained a large number of political and 
social identifiers for the purpose of helping us correlate 
characteristics and leanings in order to identify certain 
traits that might make a specific type of individual more 
appreciative or more understanding of the positions taken 
by an insurer in a first-party property case. We believe these 
“filter” identifiers are critical to correlate the interrelationship 
between a variety of factors concerning social and political 
perspectives and how they impact perceptions of insurance 
coverage and insurance claims handling issues. We wanted 
to test, for example, how working, married females in their 
30s from the Southwest, who watch Fox News, received 
a stimulus check, and feel strongly about the freedom not 
to wear masks, feel about a multitude of specific insurance 
coverage and claims handling issues. Our survey gave us a 
new ability to draw those correlations. It is our intent to 
repeat our study later in 2020 and again in 2021 to gauge 
how opinions continue to change regarding the country’s 
attitude about COVID-19 and related insurance claims.

HIGH-LEVEL CONCLUSIONS 
Before we discuss the details of our nationwide survey, we 
wanted to note several high-level conclusions, which are 
worthy of comment as an introduction to the core results of 
our survey. As we have similarly experienced in isolated regions 
following hurricanes, tornadoes, earthquakes, wildfires, and 
other catastrophes, we documented very strong attitudes 
indicating the willingness of potential jurors all across the 
country to engage in jury nullification practices, including 
ignoring virus exclusions, “rewriting” insurance policies to 
allow recovery for economically devastated insureds, and 
expressing hostility towards the insurance industry for not 

paying COVID-19 related insurance claims. We learned 
that, nationwide, approximately 70% of our potential 
jurors expressed a willingness to engage in improper jury 
nullification practices related to COVID-19 claims. More 
than half considered the mere possibility of COVID-19 
being present in a building a form of property damage. It is 
not surprising that most members of the insurance industry 
would not be able to relate to these feelings because fewer 
than 20% of our respondents who work in the insurance 
industry feel the same way about these result-oriented 
perceptions. 

We believed any significantly negative results would 
be discounted by some in the industry as inaccurate or 
incomplete because the reported opinions differ so radically 
from their own. Consequently, we wanted to document 
discrepancies between those who work in the industry and 
those who do not. We wanted to test whether the opinions 
of those in the industry are normative. We learned they are 
not.

While most people still like and trust their own carrier, 
demonstrable distrust and dislike of the insurance industry 
continues to permeate all regions of the country. This does 
not mean it is impossible for an insurer to win a COVID-19 
coverage or bad faith case before a jury, but it does mean the 
carrier and its lawyer have to be very careful regarding how to 
identify the opinions, practices, and preferences of those 20 
to 30% who, on average, are inclined to positively filter the 
actions and position of the carrier. Traditional stereotypes 
can be exceptionally dangerous here. For example, we 
learned that masks and social distancing “rebels” are a small 
minority with surprisingly diverse opinions. We learned 
that politically conservative Caucasian men over 50 with 
a college degree can be just as “dangerous” on COVID-19 
claims issues as a female millennial who is still in school 
and considers herself politically liberal. The key to avoid 
stereotypes is to test numerous data points across numerous 
and diverse experience factors. We did that, and the results 
are striking.

OUR PRELIMINARY WARNINGS 
The purpose of our research is not to give policyholders or 
their lawyers “leverage” to settle COVID-19-related claims 
and suits or to “scare” the industry into settling claims that 
are not covered. Every reader must fight myopic tendencies 
for how they can individually use our research to accomplish 
a personal or professional goal of theirs. Research of this 
nature always creates risks of over-generalizations, and we 
caution readers to fight the desire to do so. Our research goal 
was to help identify the approximate 30% of jurors across 
the country more likely to favorably perceive a carriers’ 
position on certain coverage and claims-handling issues. If 
some of the COVID-19 insurance claims have to be tried, 
and they will, the question then becomes how to select a jury 
to resist jury nullification pressures and objectively consider 
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the trial evidence and witnesses in a COVID-19 insurance 
trial. Once one drills down past the conclusory headlines, 
our research shows how that can be done. 

SAMPLE CHARACTERISTICS
We administered the questionnaire designed for this study 
using an online survey platform available for public use. In 
total, we received several thousand completed surveys with 
68% of the surveys coming from “surrogate jurors” and 32% 
of the surveys coming from insurance-industry professionals, 
which we will refer to as “industry professionals.” There 
were some notable (but expected) demographic differences 
between the samples comprised of surrogate jurors and 
industry professionals. 

Our sample represented a cross section of the United States 
from all 50 states. Within the sample, the average age of 
respondents was 42 years. Surrogate jurors were slightly 
younger than the sample average. Industry professionals were 
slightly older than the sample average. The overall sample 
skewed male (59%) vs. female (41%). Regarding ethnicity, 
the sample was racially balanced. Most of the sample had at 
least a bachelor’s degree (52%) or a graduate degree (27%). 
Significantly more respondents with graduate degrees in the 
sample were comprised of industry professionals (42%). 
Regarding marital status, the respondents indicated they 
were single (20%) or married/in domestic partnership 
(70%). The sample is marginally skewed conservative 
(52%) compared to liberal (35%). A subset of the sample 
identified as political moderates (13%). Most participants 
indicated they were employed full-time (78%) or part-time 
(8%). The remainder of respondents indicated they were 
either unemployed (7%), students (1%), retired (3%), 
homemakers (2%), or they could not work (1%).

We also asked participants to provide the city and state 
where they primarily reside. We then took that information 
and quantified the percentage of respondents within the 
major regions through the country (i.e., North East, South 
East, Midwest, Southwest, and West). We sampled to ensure 
we had an even distribution of respondents within each 
region. We achieved that distribution within the sample. 
Throughout our analyses, there was not one single instance 
of statistically significant differences between respondents 
grouped by the regions listed above. This result suggests 
that jurors are likely to have similar attitudes, thoughts, and 
behaviors related to business interruption insurance cases 
due to COVID-19 through the entire country. We divided 
our research focus into several different categories to enable 
us to cross-reference attitudes within certain demographics 
on certain topics with opinions on other topics. 

INSURANCE COMPANY ATTITUDES
When we have previously shared similar research results 
with clients in the insurance industry, many were in disbelief 
because the results are so different from the opinions they 
hold. Because industry professionals consider their opinions 

and reactions normative, they tend to discount or discredit 
any different perspectives. We specifically included insurance 
industry professionals in our study to demonstrate that 
their opinions on COVID-19 issues were not normative 
and differed drastically from the surrogate jurors surveyed. 
Our research proved there are stark differences in attitudes 
towards the role insurance companies play in times of 
crisis like (COVID-19) between surrogate jurors and 
industry professionals, with industry professionals scoring 
significantly lower on all measures. For nearly every question 
on this topic, 75% or more of surrogate jurors agreed that 
insurance companies should play a role or are responsible 
in helping overcome COVID-19 in the U.S. For example, 
surrogate jurors agreed insurance companies should: 
help people regardless of policy language (73%), protect 
vulnerable people (75%), provide stability in times of crisis, 
and that customers deserve to get something back for their 
premiums (60%). Surrogate jurors were also more likely to 
agree that insurance companies are doing harm by denying 
COVID-19 claims (76%) and business-related COVID-19 
claims (73%). Fairness was also an issue of concern for 
surrogate jurors. Specifically, surrogate jurors agreed that 
insurance companies were exploiting people by denying 
claims (72%), it is only fair that insurance companies honor 
COVID-19 claims (65%), and it is unfair for companies to 
deny workers compensation claims related to COVID-19 
(72%). Surrogate jurors also indicated they would be 
angry to learn their insurance company denied workers’ 
compensation claims (78%) or commercial property claims 
for COVID-19 losses (75%). Lastly, surrogate jurors 
agreed insurance companies have a greater duty to their 
policyholders because of COVID-19 (70%) and insurance 
companies are legally bound to protect policyholders in 
times of crisis like COVID-19 (68%). These findings are 
critical to understand. While industry professionals have 
unique perspectives on matters like policy language, 
these results help concretize our conclusions that jurors 
are very likely to hold insurance companies accountable 
for COVID-19 claims, regardless of policy language. 
Attitudes on matters related to the role insurance plays in 
times of crisis significantly influenced response within the 
case vignette presented below. 

Age and ethnicity also influenced attitudes towards insurance 
companies. Middle-aged respondents, who are more likely 
to have multiple insurance policies, were significantly more 
likely to agree that insurance companies are responsible for 
and have a specific role to play in paying business claims 
related to COVID-19. Middle-aged respondents were most 
likely to express anger toward their personal insurance 
companies should they learn these companies were 
denying claims related to COVID-19. Taken to together, 
these findings suggested middle-aged people are valuable 
customers given that they carry multiple policies, have 
predefined expectations regarding the role their insurance 
company will play in paying COVID-19 claims, and could 
take their business elsewhere if they learn their insurance 
companies are denying COVID-19 claims. Additionally, 
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African American respondents had a similar profile when 
compared to middle-aged respondents. African Americans 
are also significantly more likely to agree that insurance 
companies are responsible for and have a specific role to 
play in paying business claims related to COVID-19, and 
they are also more likely than any other ethnicity surveyed 
to express anger toward their personal insurance companies 
for denying COVID-19 claims. These insights will prove 
critical later in the cluster analysis we performed on 
surrogate jurors. They also provided additional filter factors, 
which enable us to cross-reference these general attitudes 
with other more specific opinions about coronavirus issues 
within various demographic identifiers.  

INSURANCE COMPANIES – BUSINESS 
DISRUPTION CLAIMS
Attitudes towards insurance companies and business 
interruption insurance did differ significantly between 
surrogate jurors and industry professionals. Moreover the 
diversity of opinions gave us the ability to identify those 
factors that were more like to push someone towards a 
willingness to engage in jury nullification practices, as 
opposed to those factors that indicated an inner strength 
to not engage in such practices. Most surrogate jurors again 
expressed a belief that we need insurance companies to 
help overcome COVID-19; however, most were not sure 
they can trust insurance companies to do “the right thing.” 
Specifically, surrogate jurors consistently agreed that: they 
respect their insurance agents (66%); insurance companies 
provide a sense of security in times of crisis (63%); and we 
need insurance companies to help overcome the COVID-19 
crisis (68%). Conversely, only half of the surrogate jurors 
trust insurance companies to do “the right thing” in times of 
crisis. Less than half of the surrogate jurors agreed insurance 
companies are already helping policyholders. Industry 
professionals scored significantly lower on each of these 
questions, as expected, given the higher confidence they 
have in the industry. 

Not surprisingly, those who are unemployed and single are 
least likely to trust insurance companies in times of crisis. 
African Americans, conservatives, those with graduate 
degrees, and those with more than one child are most 
likely to believe that insurance companies provide a sense 
of security in times of crisis. However, each of these groups 
were also equally likely to score lower on measure related 
to trusting insurance companies to do “the right thing” in 
times of crisis. 

As we expected, industry professionals emerged as being 
significantly different from surrogate jurors on questions 
related to the vulnerability insurance companies face in times 
of crisis like COVID-19. Specifically, industry professionals 
agreed that people will take advantage of insurance 
companies in times of crisis like COVID-19 (79%), some 
people will cheat on things like insurance for personal gain 

during times of crisis (87%), and people are more likely to 
understand why insurance companies deny claims in times 
of crisis (59%). Surrogate jurors scored significantly lower 
on all these measures.

Certain demographic factors influenced differences on these 
questions between surrogate jurors and revealed profile 
characteristics from which jury selection decisions can be 
made in COVID-19 cases. Those who are employed full 
time and who are conservative were more likely to agree 
that people will take advantage of insurance companies 
and that some people will cheat insurance. Most surrogate 
jurors could not comprehend why insurance companies 
would deny claims in times of crisis like COVID-19. Single 
surrogate jurors disagreed more often that people will try 
to take advantage of insurance companies, understood less 
why some people would cheat insurance, and understood 
less why insurance companies would deny claims in times 
of crisis like COVID-19. These insights proved pivotal in 
understanding why surrogate jurors voted the way they did 
in our COVID-19 case vignette.

We also assessed surrogate juror and industry professional 
attitudes toward business interruption insurance. Again, 
there were significant differences worth noting between the 
two sample groups. The same trend seen in results related 
to insurance reported earlier in our report was seen again 
in these results because nearly three out of four surrogate 
jurors agreed with each question in this section of the 
questionnaire related to business interruption research. In 
contrast, industry professionals scored significantly lower on 
each of these questions. These results are discussed in more 
detail below. 

Surrogate jurors consistently believed insurance companies 
are obligated to protect their policyholders in times of crisis 
like COVID-19, regardless of insurance type, standard 
policy language (68%), and business disruption claims 
(71%). The results of our research also indicated specific 
reasons for these attitudinal positions. Surrogate jurors 
agreed when an insurer writes a business interruption 
policy, the policy should be honored to protect the economy 
(69%), that insurance companies have a role to play in the 
economy by honoring business interruption policies (70%), 
and that these claims should be honored even if it costs 
them profits (74%) or causes them to go bankrupt (65%). 
Surrogate juror attitudes toward business interruption 
insurance evoked emotional responses within the results as 
they agreed that insurance companies would betray their 
customers by denying claims (68%) and that it is only fair 
insurance companies honor business interruption claims 
since the government forced businesses to close (72%). 
Surrogate jurors also believe insurance companies will play 
a critical role in helping the economy recover by honoring 
business interruption claims.

Surrogate jurors agreed insurance companies would cause 
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economic harm by denying business interruption claims 
related to COVID-19 (75%). These jurors also agreed 
insurance companies should reimburse business interruption 
claims seeking to cover wages of workers laid off due to 
COVID-19 (78%), insurance companies would strengthen 
the economy by paying business interruption claims related 
to COVID-19 (62%), insurance companies can help 
businesses stay open by honoring business interruption 
claims (77%), and insurance companies demonstrate loyalty 
to business owners by honoring business interruption claims 
(70%). There were no demonstrative differences regarding 
demographic factors worth noting here. 

VIGNETTE RESULTS
We presented a case vignette to surrogate jurors and industry 
professionals to test the probabilities with which certain 
people would be more likely to engage in jury nullification. 
The first hypothetical test case involved a fictitious restaurant 
that was forced to close due to local and national COVID-19 
restrictions. In our imaginary claim, the restaurant filed a 
claim against their commercial property carrier for a business 
interruption loss seeking $3 million to cover lost revenues 
during the government-ordered closure period and for costs 
for decontaminating the restaurant from COVID-19. In the 
vignette, the insurance company denied the claim, which 
resulted in the restaurant suing the insurance company. 
Without knowing more, we asked participants whether they 
would vote at trial to award damages to the restaurant, how 
much in damages they would award, and why they voted 
the way that they did. 

72% of surrogate jurors voted to award damages to the 
restaurant compared to 42% of industry professionals. 
While more surrogate jurors voted to award damages, 
on average, they awarded lower damage amounts to the 
restaurant compared to the industry professionals who 
awarded $1.8 million on average. African Americans were 
significantly more likely to award lower damage amounts 
compared to all other ethnicities. Surrogate jurors who did 
not have college degrees were least likely to vote for the 
restaurant; however, those who did awarded an average of 
$1.2 million in damages. Lastly, liberals were significantly 
more likely to award damages compared to conservatives. 
There were distinct attitudinal differences that influenced 
surrogate jurors and industry professionals to vote specific 
ways and award specific damages.  Our expertise to identify 
these and cross reference them to the filter factors identified 
earlier gives us the ability to identify characteristics of the 
28% of surrogate jurors in our survey who would not be 
inclined to award damages in this claim scenario. These 
identifiers provide the most useful results from our study in 
terms of our ability to successfully select a jury with less risks 
to engage in jury nullification practices in a COVID-19 
insurance trial.

As expected, surrogate jurors scored higher on all measures 

related to the case vignette than industry professionals. Most 
agreed that the owners of the restaurant were harmed by the 
business closure and insurance should pay (71%). Surrogate 
jurors and industry professionals both agreed it was only 
fair the restaurant filed the claim given the circumstances 
(66%). Jurors provided specific reasons why they voted the 
way they did in this case. 

Surrogate jurors agreed that businesses like the restaurant 
were suffering due to COVID-19 (62%), that the restaurant 
needs to be decontaminated (62%), that insurance companies 
should protect businesses like this in times like these (67%), 
and that the decontamination costs should be covered by 
insurance companies (62%). Industry professionals tried 
to provide a voice of reason in their responses as they were 
most likely to agree that lawsuits like this would lead to 
increased insurance premiums for all (75%). Despite such 
distinct reasoning for their votes, surrogate jurors expressed 
some attitudinal positions worth nothing. For example, 
only 44% of surrogate jurors agreed the restaurant was 
harming the economy by filing a $3 Million suit, 44% 
agreed no business deserves a pay out that large, 43% of 
jurors agreed the lawsuit was likely driven by greedy lawyers, 
and nearly half of jurors agreed it made them “sick” to 
think a business could profit $3 Million from COVID-19. 
African Americans with graduate degrees, between the 
ages of 26–54 were more likely to agree the owners were 
harmed by the closure, business is suffering due to closures, 
insurance should protect businesses like this regardless 
of policy language and that if the government won’t pay, 
insurance should. Those who were unemployed, who work 
white collar jobs, and who self-label as conservatives are 
most likely to see this lawsuit as “greed driven” by lawyers 
and also struggle to think a business could profit $3 Million 
from COVID-19. 

We also developed distinct insights regarding jury 
nullification risks that deserve attention. Surrogate jurors 
scored higher than industry professionals on all questions 
related to jury nullification risk factors. Most surrogate 
jurors would vote to pay a claim even if the policy did not 
cover a specific loss or an event like COVID-19 (65%). 
Half of the surrogate jurors would vote to pay a claim 
even if there was “black and white language in the policy” 
excluding virus coverage. Nearly 60% of the surrogate 
jurors said they would be willing to “rewrite” an insurance 
policy to cover COVID-19 costs with their vote at trial. 
This trend continued in the jury nullification results.  The 
key to our research was not the superficial headlines of these 
conclusions but the identification of characteristics of those 
people who disagreed and indicated they would not engage 
in jury nullification practices. Although a distinct minority, 
they do exist, they can be identified, and they can be used to 
prevent runaway juries in coronavirus insurance cases.

We also tested some of the likely affirmative defenses, which 
will be raised by carriers in COVID-19 insurance trials. Half 
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of jurors agree they would vote to pay an insurance claim 
even if there was exclusion in the policy related to events like 
COVID-19. Even if damages to property were speculative, 
55% of jurors would vote to pay an insurance claim related 
to COVID-19 to be super safe. Even if covering claims hurts 
insurance companies, 56% of surrogate jurors would vote to 
pay a claim related to COVID-19. Lastly, 58% of surrogate 
jurors agree they would vote to consider the mere possibility 
of COVID-19 being present in the building as a form of 
property damage. 

Minorities are most likely, compared to Caucasians, to 
agree with statements related to jury nullification. Most 
surprisingly, those with graduate degrees and conservatives 
are also most likely to agree with statements related to 
jury nullification. This clearly demonstrates the dangers of 
applying traditional stereotypes to jury predictions regarding 
COVID-19. While these results are insightful, we elected 
to take our analysis one step deeper by performing a two-
step cluster analysis to identify distinct groups of surrogate 
jurors, understand why they voted the way they did, and 
better understand who they are as people. This gives us the 
most useful data from which we can actually participate in 
a jury selection and identify jurors who are the least likely 
to engage in jury nullification practices in insurance trials 
related to coronavirus. 

LITIGATION IMPLICATIONS
There are several implications of our research worth noting. 
The first is in relation to differences between surrogate 
jurors and industry professionals. No differences emerged in 
our research that are counterintuitive to what we expected 
to see. Surrogate jurors are more likely to vote in favor of 
measures to hold insurance accountable for helping the 
economy compared to industry professionals. There was 
not one instance in our results where industry professionals 
responded in a way contrary to our hypotheses. 

Second, there are no regional differences on any measure 
administered within the survey. Regardless of where a case 
is being tried in this country, there is a high likelihood 
that most jurors will vote to award damages in cases like 
the one presented in our vignette. There is no one single 
demographic factor that individually identified plaintiff- 
or defendant-leaning jurors for the case considered in this 
research. Instead, combinations of demographic factors, 
attitudes towards lawsuits, attitudes toward this specific 
case, experiences with and impacts felt from COVID-19, 
and willingness to vote to nullify laws as a juror are factors 
most likely to predict plaintiff and defendant leaning jurors 
on COVID-19 cases. 

As stated, personal experiences with and personal impacts 
felt from COVID-19 heavily influenced votes in the case 
vignette presented in this research. Specifically, those with 
the most experience with and impacts felt by COVID-19 

are most likely to vote for the plaintiff in this case. 
Interestingly enough, one cluster was opposed to the lawsuit 
filed in the case vignette and still voted to cover damages 
for decontaminating the restaurant, as they themselves 
had experienced COVID-19 and are likely sympathetic to 
those effected by the virus. Those with little-to-no exposure 
or experience with COVID-19 are more likely to filter 
the evidence in a favorable manner for the carrier in our 
case vignette. As such, those with little-to-no exposure or 
experience with COVID-19 are likely favorable defendant 
jurors in cases where COVID-19 is a factor. 

Attitudes towards insurance of any kind are relatively 
universal through the sample. Jurors, especially those who 
are pro-plaintiff, are likely to agree that insurance companies 
should pay insurance claims related to COVID-19. They 
are also likely to see insurance playing a role in helping the 
economy recover by paying out business interruption claims. 
Lastly, most jurors are likely to see insurance companies as 
the next line of defense given that the government is not 
likely to provide businesses what they need to recover due to 
being forced to close. 

Most jurors were willing to vote pro-plaintiff and award 
damages in the hypothetical business interruption case 
vignette we presented in this research. Additionally, most 
jurors were willing to award varying levels of damages 
depending on their experiences with and impacts felt by 
COVID-19, attitudes toward lawsuits, and attitudes toward 
specific case elements. In our research, we traditionally 
see 55%–65% of our jury samples awarding damages to 
plaintiffs in cases we test. Anytime we see more than 65% 
of our jury samples voting for the plaintiff and awarding 
damages is a cause for concern, as is the case in this specific 
situation. In fact, we believe we documented the single 
greatest risk of jury nullification in civil cases in the history 
of American jurisprudence. 

Good news still exists on multiple fronts. First, we identified 
a measurable group (which ranges from 20% to 30% of 
sample jurors depending on the jurisdiction) that can and 
will fight jury nullification pressures if they are seated on a 
jury in a COVID-19 case. We know what this groups looks 
like, what they have experienced, and how they generally 
feel about COVID-19 issues. If a large enough jury panel 
is selected, it is mathematically possible to seat a jury where 
80% of the jury exhibits these pro-carrier characteristics. 
At a minimum, we know how to seat enough of them to 
either “hang” the jury or fight for more reasonable liability 
or damage findings. 

Additional good news can be seen in our results. Not one 
juror cluster agreed with awarding $3 million in suggested 
damages. This does not mean jurors in COVID-19 cases 
would not award large damages, but it means the economic 
devastation of the pandemic has, for now, decreased even 
liberal jurors’ willingness to over-compensate plaintiffs. 
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In our study, two of the three clusters who voted to award 
damages did not like the idea of businesses profiting off 
COVID-19. One cluster, the pro-plaintiff and pro-lawsuit 
cluster did not have a problem with businesses profiting 
off COVID-19. However, jurors in this segment did not 
award the full $3 million requested. Rather, they awarded an 
average of $1.875 Million. This research suggests that jurors 
are willing to hold insurance companies accountable so that 
businesses who had to shut down due to COVID-19 can get 
back on their feet and cover costs associated with reopening 
their businesses since the government shut them down. At 
least in this hypothetical case, jurors were not willing to 
award damages large enough to cover lost revenues or lost 
wages. 

Our research proved that jury nullification in the COVID-19 
insurance litigation arena is a real concern. While we have 
seen jury nullification occur in certain jurisdictions following 
natural disasters in the U.S. over the last 3 decades, we have 
never seen a national risk of similar jury responses nationwide. 
In our study of the three jury clusters who voted for the 
plaintiff and awarded damages, each jury cluster supported 
our questions related to jury nullification. Specifically, the 
test jurors all admitted they would vote to award damages 
even when there is clear and unambiguous written policy 
language expressly excluding virus claims. Additionally, they 
admitted they would vote to “rewrite” insurance policies 
related to COVID-19 claims to allow for the payment of 
COVID-19 claims even when the policy excluded coverage 
for such claims. While each case will be unique, industry 
professionals should pay attention to these results as the 
political, cultural, emotional, physical, and psychological 
climate amongst jurors in the US populace is fragile and, in 
some cases, volatile. 

FINAL CONCLUSIONS
In addition to COVID-19 being an unprecedented social, 
economic, and political experience for all Americans, it is also 
an unprecedented situation for America’s property insurers, 
our judicial system, and the parties and lawyers who will be 
handling these claims and cases. Unprecedented situations 
call for unprecedented responses. The goal of this paper was 
not to make specific recommendations about a particular 
form of litigation management (such as MDLs) or any other 
logistical alternative. Our goal was to test national attitudes 
and then publicize our results, so individuals and businesses 
across the spectrum can make more well-informal decisions 
on a multitude of different issues. 

The P&C industry, historically, has dealt with localized 
regional CATs by pursuing quick mediations for those cases 
that could settle more reasonably and pursuing litigation 
efforts (including dispositive motions) in those cases which 
could not in an effort to drive more reasonable settlements 
before trial. The vast majority of carriers have consistently 
decided not to try cases in those jurisdictions ravaged by 

national disasters or other manmade catastrophes because 
the limited geographic and temporal realities discussed above 
left sufficient financial capacity through reinsurance or other 
factors which enabled them to essentially overpay in a CAT 
zone and still not suffer devastating economic losses. The 
nationwide scope of COVID-19 losses does not make that 
possible here. The P&C industry lacks sufficient capital, 
surplus, and reinsurance capacity to simply settle the 
millions of COVID-19 claims that have been filed and 
will continue to be filed over the next several years. This 
is literally a trillion-dollar problem with the potential to 
adversely impact the entire American insurance industry 
and, absent Congressional attention, countless millions 
of consumers will be hurt. 

Because we assume Congressional action will not be easy or 
quick and because we know not every coronavirus case can 
be resolved by dispositive motion, P&C carriers are going 
to have to make choices about trying COVID-19 claims 
in various jurisdictions around the country. The primary 
purpose of our research was to figure out the thoughts and 
perceptions of those 20% to 30% who have not already 
developed very-strong perceptions against the insurance 
industry in COVID-19 claims. For example, as we have 
experienced in CAT litigation, it may be necessary to call 
unusually large panels for voir dire because of the inevitable 
need to use numerous for-cause challenges and peremptory 
challenges to deal with certain jurors with strong attitudes. 

Our next steps beyond the initial publication of our research 
results include additional research later in 2020 and again in 
2021 in order to give us the ability to gauge how attitudes 
about COVID-19-related insurance claims continue to 
change, if at all. Great uncertainty exists as to whether regional 
healthcare situations may worsen as businesses and schools 
continue to reopen nationwide, as individuals practice social 
distancing with less frequency, and as individuals begin 
interacting with each other more socially, vocationally, 
religiously, and politically over the next several months. A 
worsening of the health effects of COVID-19 will obviously 
have negative implications on the national attitudes and 
perceptions of potential jurors. We anticipate attitudes and 
perceptions will remain in flux across the country and will be 
divergent in certain geographic areas in response to different 
local healthcare conditions. Our research did not address 
liability issues arising out of the coronavirus pandemic 
that will also generate enormous numbers of suits against 
nursing homes, prisons, jails, the transportation industry, the 
restaurant industry, healthcare providers, and a host of others 
who will be alleged to be the cause of COVID-19-related 
injuries or death. Additional research is obviously needed 
there, but it was outside the scope of our initial project. We 
hope to test and address those issues in the future. 
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FINAL THOUGHTS 
The American insurance industry has no hope of winning 
the COVID-19-related insurance coverage and bad faith 
cases as matter of law in every case and in every jurisdiction 
across the country. The industry also lacks the capacity to 
settle all the claims given the magnitude and scope because 
the industry lacks sufficient financial capacity to do. If some 
cases have to be tried, the question becomes how to do so 
while maximizing the chances of seating jurors who have the 
ability to fairly and reasonably assess the facts before them 
and not be tempted to engage in jury nullification techniques 
for the purpose of helping an economically devastated and 
well-liked local business or local claimant who has been 
hurt by COVID-19 or the related economic shutdown. 
These cases can be won at trial if sufficient resources and 
insight into the makeup of the ultimate fact finders can be 
employed in all the jurisdictions around the country where 
such cases need to be tried. We hope our work improves the 
chances for those coronavirus insurance cases to be tried and 
won at trial.
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